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INTRODUCTION

This case is about whether an incorporating municipality can unilaterally sell
a water or sewer authority’s assets to pay off its own municipal debt, despite the
fact that the Legislature amended the Municipal Authorities Act, 53 Pa.C.S.
885601-5623 (the “MAA”), almost a decade ago to confer the same “incorporator-
like” rights upon the municipalities served by the water or sewer authority as those
belonging to member municipalities of a joint authority.

Historically, there were only two types of municipality authorities in
Pennsylvania: (1) single authorities in which one municipality served as the sole
incorporator and member; and (2) joint authorities in which either two or more
municipalities agree to form an authority at its inception or a single municipality
forms an authority and later allows at least one other municipality to become a
member. However, in 2012, the Legislature created an entirely new kind of
municipality authority that was not a single municipality controlled authority, nor a
voluntarily-created joint authority. The Legislature decided that, when a water or
sewer authority expanded beyond a single county and the incorporating
municipality was a super-minority, the fiduciary responsibilities should be equally
shared by the participating municipalities and the incorporating municipality.

With that goal in mind, the Legislature enacted Section 5610(a.1) of the

MAA providing, where a water or sewer authority (1) was incorporated by one



municipality, (2) provides water or sewer services to residents in at least two
counties, (3) has water or sewer projects in more than two counties, and (4) the
combined population of the served municipalities, excluding the incorporating
municipality, is at least five times the population of the incorporating municipality,
the board of the water or sewer authority must be comprised of three members
from each of the served municipalities and three members from the incorporating
municipality.

By adding Section 5610(a.1), the Legislature intended to give municipalities
like Chester County and Delaware County more than the ability to appoint the
majority of the board of water or sewer authorities. Rather, the new provision
afforded “incorporator-like” rights to the municipalities served by those water or
sewer authorities—including the right to determine whether the assets of the
authority should be conveyed under Section 5622(a) of the MAA—just like the
member municipalities of a joint authority. Indeed, if the Legislature only
intended to give municipalities like Chester County and Delaware County
symbolic representation on a water or sewer authority’s board, the Legislature
could have simply mandated that the incorporating municipality appoint members
from the participating municipalities to the board. The Legislature instead opted to
give the municipalities served by a water or sewer authority substantive rights

under the statute.



Last month, however, a divided, en banc Commonwealth Court determined
by a vote of 5-2 that, when it amended the MAA, the Legislature intended to give
municipalities served by a water or sewer authority token “seats at the table.” Inre
Chester Water Auth.,,  A.3d __, 2021 WL 4200770 (Pa. Commw. 2021) (en
banc).! The Majority thus held that an incorporating municipality has the
unilateral right to acquire the assets of a de facto joint authority, even though the
incorporating municipality constitutes a super-minority of the authority’s board
and more than 75% of the ratepayers reside beyond its borders.

Because the ruling violates tenets of statutory construction, contravenes
legislative intent, risks driving the residents of one of the poorest municipalities in
Pennsylvania further into poverty, and adversely impacts the more than 2,600
municipal authorities within the Commonwealth (and the millions of ratepayers
they service), Chester County seeks review of en banc Commonwealth Court’s

decision.

! Judges Fizzano Cannon and Crompton did not participate in the decision.



OPINIONS BELOW

The Commonwealth Court’s September 16, 2021 Opinion reversing the trial
court’s April 24, 2020 Orders (Tab A) will be published in the Atlantic Reporter,
with temporary citation at 2021 WL 4200770. The trial court’s April 24, 2020
Orders denying Cross-Motions for Judgment on the Pleadings (Tabs B and C) are

not available online.

ORDER IN QUESTION

The Order in question states:

AND NOW, this 16" day of September, 2021, the April 24, 2020
orders of the Court of Common Pleas of Delaware County (trial court)
are hereby REVERSED, and the cases are REMANDED to the trial
court for further proceedings consistent with this opinion. The
November 19, 2020 “Status Report Update,” filed by the City of
Chester (City), is treated as an application to accept submission for
consideration in this case, and such application is GRANTED. The
City’s Application filed on November 19, 2020, and pursuant to
Pa.R.A.P. 2501(a) is also GRANTED.

Tab A at *13.

QUESTION PRESENTED FOR REVIEW

l. When a municipality is statutorily mandated to appoint members to a
water or sewer authority board pursuant to Section 5610(a.1) of the
Municipal Authorities Act, does the Act provide such a municipality
with the same rights to convey authority property as a municipality
who voluntarily joins a joint authority pursuant to Section 5610(a)(2)?

Suggested answer: Yes, grant allocatur.



STATEMENT OF THE CASE

A.  Factual Background

Chester Water Authority (the “Authority”) is a water authority organized
under the MAA. The Authority’s predecessor was initially formed in 1866,
servicing 67 ratepayers who resided in the City of Chester (“City”). (R.R.25a,
28a). Today, the Authority services over 200,000 residents, businesses, and
industries within Chester County and Delaware County, including the City.
(R.R.25a). Ratepayers residing in the City now constitute a minority of all
ratepayers—just 21%; the remaining 79% reside in Delaware County and Chester
County. (R.R.25a).

More than 34,000 Chester County citizens depend on the Authority for their
potable water, and many significant Authority assets reside within Chester County.
(R.R.25a, 29a, 70a). The Authority is a well-functioning utility that has acquired
and continues to hold significant assets. (R.R.29a). The Authority’s rates are 40-
50% lower than those charged by neighboring water utilities. (R.R.30a).

Although the City initially incorporated it, the Authority has existed separate
and apart from the City for more than 150 years. (R.R.25a-29a). The City does
not, and has not ever, provided funds to the Authority. (R.R.25a-29a). Likewise,
the articles of incorporation filed by City contained no transfer of any property,

assets, or rights from the City to the Authority. (R.R.1551a-1553a). Instead, all



assets presently owned by the Authority—including real property and water
rights—were acquired by the Authority with the revenue collected from ratepayers.
(R.R.29a); see Rankin v. Chester Mun. Auth., 68 A.2d 458, 461 (Pa. Super. 1949).

From 1939 to 2012, the City appointed all five directors of the Authority’s
Board, pursuant to Section 5610(a)(1) of the MAA or former section 7A of the
predecessor statute. Tab C at 3. Section 5610(a)(1) sets forth the procedure for
appointing board members to an authority formed by a single municipality,
providing:

If the authority is incorporated by one municipality, the board shall

consist of a number of members, not less than five, as enumerated in

the articles of incorporation. The governing body of the municipality

shall appoint the members of the board, whose terms of office shall

commence on the effective date of their appointment.
53 Pa.C.S. 85610(a)(1).

In contrast, Section 5610(a)(2) sets forth the procedure for appointing board
members to a joint authority. A joint authority is where either two or more
municipalities agree to form an authority at its inception or a single municipality
forms an authority and later allows at least one other municipality to become a
member. 53 Pa.C.S. §85603, 5604. In the latter scenario, a municipality wishing

to become a member of an existing authority must signify its desire by resolution

or ordinance and file an application with the Secretary of the Department of



Economic and Community Development. Id. 85604(c), (d). Joinder becomes
effective upon the Secretary’s issuance of a certificate of joinder. 1d. 85604(e).

While the MAA authorizes two or more municipalities to form a joint
authority, the statute only mentions a “joint authority” or “joint authorities” three
times and only provides the member municipalities of a joint authority with two
express rights: (1) the power to withdraw from the joint authority; and (2) the
power to appoint members to the joint authority’s board. 1d. §85604(a),
5610(a)(2). Regarding the latter, the MAA states:

If the authority is incorporated by two or more municipalities, the

board shall consist of a number of members at least equal to the

number of municipalities incorporating the authority, but in no event

less than five. When one or more additional municipalities join an

existing authority, each of the joining municipalities shall have similar

membership on the board as the municipalities then members of the

authority and the joining municipalities may determine by appropriate

resolutions. The members of the board of a joint authority shall each

be appointed by the governing body of the incorporating or joining

municipality he represents, and their terms of office shall commence

on the effective date of their appointment.
53 Pa.C.S. 85610(a)(2).

Beyond the Legislature creating the right for the voluntary formation of a
joint authority, voluntary cessation, and the appointment of members to the joint
authority’s board, the Legislature did not create any unique statutory scheme for

the operation, control, and cessation of a joint authority. Rather, it is implicit from

the structure of the MAA that, absent language to the contrary, a member



municipality of a joint authority has the same rights as the member of a single
member authority. As a result, it is well-established that Section 5610(a)(2) of the
MAA “confers certain “‘incorporator-like’ rights upon later-joining municipalities,”
I.e., municipalities who become members of a joint authority after the authority is
formed. (Aqua Pa., Inc.’s Answer to Auth.’s Petition for Allowance of Appeal at
15) (hereinafter “Aqua’s Answer”).

In 2012, the Legislature adopted Act of June 27, 2012, P.L. 653, No. 73
(“Act 73”), which amended the MAA by, inter alia, adding subsection (a.1) to
Section 5610. Pursuant to Section 5610(a.1), where a water or sewer authority (1)
was incorporated by one municipality, (2) provides water or sewer services to
residents in at least two counties, (3) has water or sewer projects in more than two
counties, and (4) the combined population of the served municipalities, excluding
the incorporating municipality, is at least five times the population of the
incorporating municipality, the board of the water or sewer authority must be
comprised of three members from each of the served municipalities and three
members from the incorporating municipality. 53 Pa.C.S. 85610(a.1).

Since Section 5610(a.1) went into effect in 2012, the Authority’s Board has
been comprised of nine members—three from the City, three from Chester County,
and three from Delaware County—affording equal representation to the three

municipalities serviced by the Authority. (R.R.31a). This is significant because



“[t]he MAA contains provisions to provide for equal representation on the boards
of [joint] authorities.” SEDA-COG Joint Rail Auth. v. Carload Express, Inc., 238
A.3d 1225, 1244 (Pa. 2020). Thus, by providing municipalities served by a water
or sewer authority with one of the two express rights reserved to member
municipalities of a joint authority and ensuring that the served municipalities have
equal representation on the authority’s board like the member municipalities of a
joint authority, the Legislature transformed the Authority into a de facto joint
authority through legislative fiat.

In 2017, Aqua Pennsylvania, Inc., an investor-owned utility, submitted a
proposal to the Authority’s Board for the purchase of the Authority’s assets for
$320 million. (R.R.34a). Such money was not targeted for any improvement or
rate preservation for the benefit of Authority customers. Nor did it include any
land conservation pledge to preserve the aquifer or recreational areas surrounding
the reservoir. The Authority’s Board rejected Aqua’s proposal, concluding it was
not in the best interest of ratepayers. (R.R.27a, 36a). While Aqua presented the
offer to the Authority, the City—who for over two decades was unable to make the

financial decisions to exit Act 47 status—began unilaterally exploring the



possibility of monetizing the Authority’s assets for its own benefit. (R.R.26a, 274,
32a).?

Exercising its fiduciary duties to protect its ratepayers as to service, rates,
and use of natural resources, the Authority’s Board voted unanimously to create a
trust and place the CWA'’s assets into the trust, in 2019. (R.R.27a, 53a-70a).
Notably, all three of the members appointed by the City voted in favor of the
decision. (R.R.27a, 53a-70a).

B.  Procedural Background

The CWA filed a petition in the Orphan’s Court Division of the Delaware
County Court of Common Pleas (No. 217-2019), seeking approval of the trust
(“Trust Petition”). (R.R.18a-74a). The Authority argued that it had the right to
transfer assets under Section 5607 of the MAA, which provides that an authority
may “sell, lease as lessor, transfer and dispose of any property or interest therein at
any time acquired by it,” 53 Pa.C.S. 85607(d)(4). (R.R.42a). The City opposed
the Trust Petition, contending that only the City possessed the statutory authority to

transfer the Authority’s assets under the MAA. (R.R.195a-215a, 1532a-1619a).

2 The City has been subject to Act 47 oversight since 1995. See, e.g., Commonwealth of
Pennsylvania, Office of the Governor, Declaration of Fiscal Emergency City of Chester
Pennsylvania (Apr. 13, 2020). Throughout this time, the City has operated under at least four
different recovery plans—all of which have advocated for various strategies to assist the City
with its financial recovery. (R.R.30a).
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Aqua intervened purportedly on its status as a ratepayer and championed the City’s
right to obtain—and then sell to Aqua—the Authority’s assets.®

After the pleadings were closed, the Authority, City, Aqua, and Intervenors*
all filed Motions for Judgment on the Pleadings. (R.R.275a-302a, 320a-347a,
373a-432a). On April 24, 2020, the trial court issued an Order in the Trust Petition
action, denying the Cross-Motions for Judgment on the Pleadings. Tab B. The
trial court concluded that “any transfer of all CWA assets be conducted solely by
the governing body, to wit, the City of Chester, Delaware County and Chester
County in unison pursuant to Sections 5610(a.1) and 5622(a) of the MAA,” and
that development of a full factual record was necessary to resolve the issues
presented in the case. Id. at 5-6.

On the same date, the trial court issued an order in a related proceeding, City
of Chester v. Chester Water Authority, No. CV-2019-005976, denying the City’s
Motion for Judgment on the Pleadings and granting in part a portion of the
Intervenors’ Motion for Partial Judgment on the Pleadings. Tab C. In doing so,

the court held that:

3 Aqua’s advocacy of the City’s position in this litigation demonstrates that it is not acting within
the bounds of its ratepayer status, but instead, is acting in furtherance of its own commercial
interest. In doing so, Aqua has exploited these proceedings to get an opportunity to be heard by
the trial court, the Commonwealth Court, and now this Court to the exclusion of other parties
that may have an interest, if afforded, in acquiring the Authority.

4 The Intervenors are eight individual or corporate ratepayers of the Authority.

11



“The legislative amendment to Section 5610(a.1) established the City
of Chester, the County of Chester and the County of Delaware as the
governing body of the CWA;”

“This amendment requires that any conveyance of the CWA pursuant
to Section 5622(a) be conducted and authorized the City of Chester,
the County of Chester and the County of Delaware as the governing
body which has the power collectively to establish, maintain or
operate the projects of the CWA;”

“The 2012 legislative amendment to Section 5610(a.1) reconstituting
the governing body of the CWA waived any obligation for the City of
Chester, the County of Chester and Delaware County to amend the
CWA Atrticles of Incorporation pursuant to Section 5603 of the MAA
(53 Pa.C.S.A. 85603) or to formally join the CWA pursuant to Section
5604 (53 Pa.C.S.A. 85604);” and

“The City of Chester, the County of Chester and the County of
Delaware may elect pursuant to Section 5604 to withdraw from the
CWA pursuant to the provisions established therein.”

Tab C at 6-7.

Agqua and the City filed motions requesting that the trial court either amend

its April 24" Orders to include the statement contemplated by 42 Pa.C.S. §702(b),

or certify the Orders as final pursuant to Rule 314(c) of the Pennsylvania Rules of

Appellate Procedure. (R.R.1192a-1209a, 2401a-2638a). On May 21, 2020, the

trial court issued four orders that amended and certified the April 24" Orders for

interlocutory appeal. (R.R.1223a-1224a, 2651a-2654a).

Both the City and Aqua served notices of appeal and petitions for permission

to appeal the Orders. The Commonwealth Court subsequently issued a per curiam

Order, granting the petitions for permission to appeal and consolidating the cases.

12



Thereafter, the Commonwealth Court issued another per curiam Order, further
consolidating the cases.

On September 16, 2021, a divided, en banc Commonwealth Court issued a
published opinion. Writing for the Majority, Judge McCullough framed the issue
on appeal as whether a municipality, under Section 5622(a) of the MAA,
“possesses the general authority to obtain the assets of an authority that it created”
notwithstanding the addition of Section 5610(a.1). Tab A at *1 & n.4. Judge
McCullough held that “section 5610(a.1) did not abrogate, supersede, or otherwise
alter a municipality’s longstanding power under Section 5622(a) and its statutory
predecessors to unilaterally obtain an authority and/or its assets.” Id. at *1; accord
id. at *10, *12.

In reaching this conclusion, however, Judge McCullough relied upon a
string of cases that all predated Act 73 and involved a single municipality authority
(i.e., where one municipality is the sole incorporator and member of the authority).
Id. at *4-6, *9 n.10 (citing Clearfield Borough v. Clearfield Borough Park Auth.,
285 A.2d 532 (Pa. Commw. 1971), Forward Twp. Sanitary Sewage Auth. v. Twp.
of Forward, 654 A.2d 170 (Pa. Commw. 1995), Twp. of Forks v. Forks Twp. Mun.
Sewer Auth., 759 A.2d 47 (Pa. Commw. 2000), and Salem Twp. Mun. Auth. v. Twp.

of Salem, 820 A.2d 888 (Pa. Commw. 2003)).

13



Judge McCullough also minimized the impact of Act 73, stating that, when
the Legislature amended section 5610(a) with the insertion of subsection (a.1) in
2012, the Legislature “merely intended to reconfigure the numerical and
geographical organization of a ‘governing body’ or ‘board’ of a water authority
that services more than one county” to provide other counties “seats at the table.”
Tab A at *9 & n.10. This is despite the fact that Section 5610(a.1) conferred the
same “incorporator-like” rights upon the municipalities served by the water or
sewer authority as those belonging to member municipalities of a joint authority.

Judge McCullough concluded by writing:

[A]lthough Chester County and Delaware County now have

representatives on the board or body of the Authority by virtue of

section 5610(a.1) of the MAA, Chester County and Delaware County

are not incorporating municipalities of the Authority and, thus, cannot

be deemed to be a “‘municipality’ that possesses the power to obtain

the assets of an authority under section 5622(a) of the MAA.

Tab A at *9 n.10. Yet, Judge McCullough overlooked the fact that it is implicit
from the structure of the MAA that approval of all member municipalities is
required to convey the assets of a joint authority under Section 5622(a), even
though the statute is silent in this regard. This is even true where, similar to here, a
member is added after the joint authority is formed.

Judge Wojick authored a dissenting opinion, which Judge Cohn Jubelirer

joined. Tab A at *13-18. The Dissent explained that, while the City historically

appointed the Authority’s governing body, that changed with Act 73’s passage. Id.

14



at *14. As a result of Section 5610(a.1), the Authority went from a five-member
governing body appointed solely by the City to a nine-member governing body
appointed equally by the City, Chester County, and Delaware County. Id.

The Dissent found this alteration “significant” because, “[b]y altering the
membership of the Authority’s board, the General Assembly has impaired the
City’s ability to unilaterally make decisions for the Authority and acquire the
project without the approval of the other two municipalities represented by the
Authority.” Id. The Dissent reached this conclusion by applying the settled
principle that, “in ascertaining legislative intent, every portion of statutory
language is to be read together and in conjunction with the remaining statutory
language, and construed with reference to the entire statute as a whole.” Id.
(citation and quotation marks omitted)).

The Dissent observed that, when reading Section 5610(a.1) and Section
5622 together, “the Authority’s Board is no longer “‘a board appointed by a
municipality’ for purposes of Section 5622(a),” but instead, “is a board appointed
by three municipalities.” 1d. The Dissent added that, based on this change, “the
proper authorities” to adopt a resolution or ordinance to convey the project under
Section 5622(a) are the City, Chester County, and Delaware County. Id.

The Dissent found that the situation “is akin to that of a joint authority.”

Tab A at *14. The Dissent noted that a joint authority’s board “consist[s] of a

15



number of members at least equal to the number of municipalities incorporating
the authority.” Id. at *14 (quoting 53 Pa.C.S. 85610(a)(2)). The Dissent also
observed that, when one or more additional municipalities join an existing
authority, “each of the joining municipalities [has] similar membership on the
board as the municipalities then members of the authority.” 1d. (quoting 53
Pa.C.S. 85610(a)(2)). The Dissent further explained that, “[i]f an authority was
incorporated by two or more municipalities at its inception, or later joined by a
municipality not having joined in the original incorporation, a minority
municipality would not have the power to unilaterally acquire the project.” Id.

The Dissent found that the same logic applied to the Authority because,
while neither Chester County nor Delaware County incorporated the Authority or
later joined in the original incorporation, “Section 5610(a.1) of the MAA has
elevated the Counties to ‘joining municipalities’ for all practical intents and
purposes” by replacing the existing board appointed by the City with a new board
appointed by the City and the Counties. Id. at *15. The Dissent concluded that,
“[b]y assigning the Counties ‘membership on the board’ equal to the City’s
membership, the General Assembly did by legislative fiat what the municipalities
could have done themselves by jointly incorporating at the Authority’s inception or
later adopting a resolution or ordinance signifying their intention to jointly

organize.” Id. (emphasis in original); accord id. at *15 n.3.
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The Dissent analogized Act 73 to Act 22 of 2011, under which the
Legislature supplanted the Mayor of Philadelphia’s appointment power over the
Philadelphia Parking Authority and transferred up to $45 million of its retained
earnings to the Philadelphia School District. Tab A at *15. The Dissent explained
that, even though the Parking Authority was established by the City of
Philadelphia, the Pennsylvania Supreme Court held that the Legislature legally
transferred control of the Parking Authority from the City of Philadelphia to the
Commonwealth. Id. at *15 (citing City of Phila. v. Schweiker, 858 A.2d 75, 86-87
(Pa. 2004)). The Dissent opined: “Similarly, here, by enacting Section 5610(a.1),
the General Assembly has transferred some of the City’s control over the Authority
and the project by taking away the City’s exclusive appointment power and
repositing that power in the City, Chester County and Delaware County in equal
measure.” Id.

The Dissent then addressed Judge McCullough’s criticism regarding its
statutory analysis:

Contrary to the Majority’s supposition, this interpretation does not

suggest that “a municipality can create an autonomous political

subdivision that possesses more power than the municipality itself,”

“overrule 30-plus years of case law construing [S]ection 5622(a),” or

“effectively rewrit[e] the MAA.” Nor does this interpretation render

an inharmonious result within the statute itself or interfere with our

longstanding precedent that a single municipality that exclusively

appoints an authority’s board has the power to unilaterally direct the

transfer of authority property. Rather, this interpretation simply gives
meaning to the General Assembly’s amendment by limiting “a
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municipality’s” ability to “acquire a project” when that municipality
no longer meets the statutory criteria for doing so. By giving the
Counties appointment power and representation on the Authority’s
board, the General Assembly has given the City and Counties, not the
Authority itself, equal power in determining what happens to the
project as if there were part of a joint authority.

Tab A at *16 (alterations in original; citations omitted).

The Dissent concluded by discrediting Judge McCullough’s argument, that,
in enacting Section 5610(a.1), the Legislature simply provided the Counties with
symbolic representation on the Authority’s Board, writing:

[T]he Majority ascribes little to no significance to the Counties’
representation. . . . In my view, the General Assembly did not amend
the MAA to simply give the counties meeting the specific criteria
token “seats at the table” to ensure uniform rates and service and
manage the Authority’s day-to-day affairs. Rather, the General
Assembly recognized Chester and Delaware Counties as critical
stakeholders in this water project and as representatives for their
constituent ratepayers who, in this unique situation, outnumber the
City’s ratepayers by at least five times. The growth and success of the
water project has been built on the backs of the Counties’ ratepayers.
Therefore, the General Assembly gave the Counties “seats at the
table” of the governing board to give them some meaningful control
over the Authority, its assets, and “the project” that provides them
with vital water service in their areas.

Tab A at *16 (emphasis in original; citations, footnote, and quotation marks
omitted).

On September 17, 2021, the Authority filed a Petition for Allowance of
Appeal. On October 1, 2021, the City filed its Answer to the Petition, and on

October 4, 2021, Aqua filed its Answer. On October 8, 2021, Speaker of the
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Pennsylvania House of Representatives Bryan Cutler and Pennsylvania State
Representative John Lawrence filed an Application for Leave to File Amici Curiae
Brief in Support of the Authority’s Petition.

Chester County now files the instant Cross-Petition for Allowance of

Appeal, pursuant to Pennsylvania Rule of Appellate Procedure 1113(c).

19



STATEMENT OF REASONS RELIED UPON
FOR ALLOWANCE OF APPEAL

Allocatur is appropriate “only where there are special and important reasons
thereof.” Pa.R.A.P. 1114(a). Such reasons include where, inter alia, the question
presented is one of first impression and/or is one of “such substantial public
Importance as to require prompt and definite resolution” by this Court. Pa.R.A.P.
1114(b). Both reasons are present here.

First, the question presented is one of first impression. Moreover, the issue
Is of such substantial public importance to require prompt and definite resolution
by this Court, as evidenced by the fact the Speaker of the House and another State
Representative are seeking leave to file an amici curiae brief in support of allocatur
on behalf of their constituent ratepayers. Indeed, given what is at stake in this
appeal, it stands to reason that this Court should be the final arbiter of whether an
incorporating municipality can unilaterally sell a water or sewer authority’s assets
to pay off its own municipal debt under Section 5622(a), notwithstanding the fact
that Section 5610(a.1) confers the same “incorporator-like” rights upon the
municipalities served by the water or sewer authority as those belonging to
member municipalities of a joint authority.

Further, the Majority’s holding that, in enacting Section 5610(a.1), the
Legislature intended to give municipalities like Chester County and Delaware

County token “seats at the table” violates principles of statutory construction and
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sets a dangerous precedent for joint and quasi-joint authorities alike. Collectively,
each of these grounds provide a compelling justification to exercise discretionary
review, particularly since they arise in the context of a published decision.
Accordingly, Chester County respectfully requests that this Court grant its
Cross-Petition for Allowance of Appeal, along with the Authority’s Petition for

Allowance of Appeal filed on September 17, 2021.°

® The first question presented in the Authority’s Petition is subsumed with the question presented
in this Cross-Petition. Chester County simply rephrased the first question presented for clarity,
consistent with this Court’s longstanding practice. See, e.g., Commonwealth v. Donahue, No. 70
WAL 2021, 2021 WL 3828237 (Table) (Pa. 2021) (per curiam) (granting petition and rephrasing
the questions presented for clarity). Therefore, Chester County requests that this Court grant
allocatur on the question presented in this Cross-Petition and on the second question presented in
the Authority’s Petition.
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l. Allocatur Is Warranted Because the Question Presented Is One of First
Impression

This appeal presents an issue of first impression, because this Court has
never addressed the interplay between Section 5610(a.1) and Section 5622(a) of
the MAA. Indeed, this Court has not addressed Section 5610(a.1) at all and has
only addressed Section 5622(a) or former Section 18(A) of the Municipal
Authorities Act of 1945—which is substantially similar to Section 5622(a)®—two
times in the more than 75 years in which the MAA or its predecessor statute have
been in existence. Burke v. N. Huntingdon Twp. Mun. Auth., 136 A.2d 310 (Pa.
1957); Cnty. of Allegheny v. Moon Twp. Mun. Auth., 671 A.2d 622 (Pa. 1996).’
The fact that this appeal involves an issue of first impression, without more, is a
sufficient basis to grant allocatur. Pa.R.A.P. 1114(a)(3).

Allocatur is particularly appropriate because the question of whether an
incorporating municipality can acquire the assets of a water or sewer authority
without the approval of the municipalities served by the authority is likely to
reoccur, since there has been a “frenzy” of acquisitions of utility systems from
municipality authorities by for-profit companies like Aqua in recent years.

Andrew Maykuth, “In Philly suburbs, sewer systems are for sale, and citizens are

® Compare 53 Pa.C.S. §5622(a), with 53 P.S. §321(A) (repealed).

" The Authority correctly notes that the Majority interjected Moon and Section 5607(d) of the
MAA into this appeal on its own accord. (Authority’s Pet. at 24 n.6). In any event, this is
among the issues that the trial court did not decide in resolving the parties’ motions for judgment
on the pleadings, finding that a hearing was required.

22



pushing back, fearing rate hikes,” THE PHILADELPHIA INQUIRER (May 2, 2021). It
stands to reason that, given the frequency with which the question is likely to arise
in future cases, this Court should address the issue of first impression now and
render the definitive decision on the interplay between Section 5610(a.1) and
Section 5622(a) before sales of municipal authorities to investor-owned utilities
take place solely at the discretion, and for the benefit of, the incorporating
municipality, and to the exclusion of the decision-making and fiduciary
responsibilities of participating municipalities under Section 5610(a.1).

It is anticipated that the City or Aqua will contend that allocatur is not
needed because: (a) Section 2 of the 2001 MAA Act provides that “[t]he provisions
of [the MAA], so far as they are the same as those of existing laws, are intended as
a continuation of such laws and not as new enactments” and Section 4 of the 2001
MAA Act states that “decisions which were made under the [1945 MAA] shall
remain in full force and effect until revoked, vacated or modified under [the
MAA],” Act of June 19, 2001, P.L. 287, No. 22, 81; and (b) prior to the enactment
of the 2001 MAA Act, the Commonwealth Court held on three occasions that an
incorporating municipality has the unilateral right to acquire the assets of a
municipality authority it created. (City’s Answer to Authority’s Pet. at 11-13)

(hereinafter “City’s Answer”).
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However, this argument is illogical, because none of those cases addressed
the interplay between Section 5610(a.1) and Section 5622(a) as they all predated
Act 73’s passage. Clearfield Borough, 285 A.2d at 532; Forward Twp. Sanitary
Sewage Auth., 654 A.2d at 170; Twp. of Forks, 759 A.2d at 47. In fact, none of
these cases involved a joint authority or even an authority whose board is
appointed by more than one municipality, rendering them distinguishable from the
instant matter. The same is true of the Commonwealth Court’s 2003 decision in
Salem Township Municipal Authority, which the Majority also cited.

Still, this small handful of decisions from an intermediate appellate court
reinforces the fact that this Court has never weighed in on a critical question
involving the decision-making authority concerning the transfer of multi-
jurisdictional public natural resources to a private, for-profit company. This
appeal provides this Court with the ideal procedural vehicle to address the issue;
otherwise, this Court will continue to be inundated with requests to resolve a
guestion for which “there is a substantial ground for difference of opinion,” as

conceded by the City. (City’s Mot. to Amend Interlocutory Order for Appeal 121).
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I1.  Allocatur Is Separately Justified Because the Question Presented Is of
Such Substantial Public Importance to Require Prompt and Definitive
Resolution by This Court

In addition to raising an issue of first impression, the question presented is
one of such substantial public importance to require prompt and definitive
resolution by this Court, providing a separate basis for allocatur. Pa.R.A.P.
1114(a)(4). The Authority services over 200,000 residents, businesses, and
industries within Chester County and Delaware County. (R.R.25a). Each one of
those ratepayers are impacted by the published decision, since it sanctions the
City’s unilateral acquisition of the Authority’s assets to pay down the City’s own
municipal debt and makes the sale of those assets to Aqua a fait accompli. Tab A
at *17 (Wojick, J., dissenting). Indeed, on October 13, 2021, the City boldly
approved a resolution to proceed with a contingent agreement to sell the
Authority’s assets to Aqua and are set to pocket a $12 million down payment.®

The sale will inevitably lead to higher rates for ratepayers so that Aqua can
recoup the purchase price for the Authority. Andrew Maykuth, “Pa. court opens
path for Chester city to sell regional water utility to Aqua Pa. to get the city out of
hock,” THE PHILADELPHIA INQUIRER (Sept. 23, 2021) (quoting an opponent to the

sale as saying: “The idea of rate freeze is like inducing a crab into the pot of water

8 For the sake of clarity, Chester County is not conceding either that: (1) the Commonwealth
Court’s decision determines issues concerning the distribution and use of any revenue recognized
if the Authority were to be conveyed to the City and ultimately sold; or (2) the City is capable of
acquiring the assets for purposes of selling them.
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and then only raising the temperature one degree at a time. . . . They’re still going
to get boiled. The only question is when.”).

Residents of Limerick Township in Montgomery County recently
discovered this immutable truth. Three years ago, Limerick Township agreed to
acquire the sewer authority it created (the Limerick Township Municipality
Authority) and sell the authority’s assets to Aqua, in exchange for $75.1 million.
Evan Brandt, “$75 million sale of Limerick sewer system completed,” THE
POTTSTOWN MERCURY (Aug. 8, 2018). The sale was one of the “first to occur
under new state rules adopted in 2016 changing how the value of water and sewer
plants are calculated.” Evan Brandt, “Limerick sewer sale could lead to 84% rate
hike,” THE POTTSTOWN MERCURY (Sept. 7, 2018).

While Aqua agreed to freeze rates for three years as part of the deal, a local
reporter astutely observed at the time: “[T]here is no free lunch and someone will
have to pay the cost of the purchase of that system.” Id. Last month, Limerick
ratepayers realized it was them when—after the three-year moratorium expired—
Aqua proposed to increase rates by nearly 90%. Evan Brandt, “Limerick residents
oppose 90% sewer rate hike by Aqua PA,” THE TIMES HERALD (Sept. 16, 2021).
In response, State Representative Joe Ciresi (D-146" District) remarked, “This
astronomical rate increase would pose a significant burden on a public either still

dealing with or recovering from the financial impact of the COVID-19 pandemic
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and would be particularly punishing on our many senior citizens who live on fixed
incomes,” adding: “It is unimaginable that the cost of providing sewer service—
through an already well-maintained system—to Limerick Township residents has
more than double in those three years. Id.

The effects of a rate increase will be even more direr here, because the City
is one of the poorest municipalities in the Commonwealth—with an estimated 37%
of its residents living in poverty pre-pandemic. Candy Woodall, “The 35 poorest
towns in Pennsylvania,” THE PATRIOT-NEwWS (May 22, 2019). By comparison,
23% of the residents of the City of Philadelphia live in poverty. Frank Kummer,
“For 30 years, she fought a waste-to-energy plant in Chester City: ‘We don’t have

a choice,”” THE PHILADELPHIA INQUIRER (Aug. 23, 2021). It is likely, if not highly
probable, that hundreds, perhaps thousands, of families living in the City will have
their water turned off once Aqua’s increased rates take effect, exacerbating the
poverty conditions with which they are already living.®

That decision will reverberate far beyond the City, because the Majority’s

interpretation of Section 5622(a) applies to the more than 2,600 municipal

% To the extent that the City argues that the proposed sale is in the best interests of its residents
because it will help the City exit Act 47 status, this Court should be skeptical of that claim since
the City has been subject to Commonwealth financial oversight since 1995 and operated under at
least four different recovery plans over that period. Supra note 2. If anything, the fact that the
City has remained in Act 47 status for more than a quarter of century suggests that the sale of
the Authority will not be the magic cure for all of the City’s chronic financial problems.
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authorities across the Commonwealth®>—and the millions of ratepayers they
service throughout Pennsylvania—since it arises in the context of a binding,
published decision. Pa.R.A.P. 3103(b); see, e.g., Cagey v. Commonwealth, No.
265 C.D. 2015, 2016 WL 4068321, at *2 n.3 (Pa. Commw. July 28, 2016).

The decision discourages future multi-jurisdictional partnerships concerning
the most basic public service (providing potable water and sewage treatment), for
fear that the original incorporating municipality would benefit from the multi-
jurisdictional cooperation and sell the asset for its sole benefit. In the absence of a
separate statutory scheme for joint authorities, the Majority’s decision deprives all
later-joining municipalities from protecting their ratepayers’ interests from the
incorporating municipality siphoning the value of the authority for the
incorporator’s sole financial benefit.

Such fears arise because implicit in the Majority’s holding that Section
5610(a.1) did not alter an incorporating municipality’s power to unilaterally obtain
an authority’s assets is the belief that, as used in Section 5622(a), the phrase “a
board appointed by a municipality” refers to the board appointed by the

incorporating municipality at the time of the original incorporation. The City

10 pennsylvania Municipal Authorities Association website,
https://www.municipalauthorities.org/.
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echoes this reading of Section 5622(a) in its Answer to the Authority’s Petition,
writing:
Given the past tense of the word “established,” this phrase has

indisputably been interpreted to reference the original incorporation
of the water or sewer authority by a municipality[.]

* * *

Contrary to the CWA, merely because, in the case of the City,

composition of the CWA'’s board was changed 73 years later does not

alter the fact that it was the City’s board in 1939—not the Act 73

board in 2012—which established or incorporated the CWA in 1939.
(City’s Answer at 16 (citation omitted; emphasis added)).

Applying that definition to a joint authority, however, divests a later-joining
municipality of the right to participate in the decision-making to acquire the assets
of the authority, since a municipality who becomes a member of a joint authority
after its formation necessarily did not appoint the board at the time of the original
incorporation. Only the incorporating municipality would possess the right to
convey the assets in those circumstances. It is impossible to believe that the
Legislature silently intended to give some member municipalities of a joint
authority “incorporator-like” rights and other member municipalities none,
exposing the fundamental flaw in the Majority’s reading of Section 5622(a).

This Court should not turn a blind eye to the real-life consequences of the

Majority’s unprincipled decision. Instead, it should act promptly to prevent the

mischief that will occur if the ruling is permitted to stand.
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I11.  Allocatur Is Also Appropriate Because the Majority’s Holding Violates
Principles of Statutory Construction and Sets a Dangerous Precedent
for Joint and Quasi-Joint Authorities Alike

Like every enactment, the MAA “must be analyzed in accordance with
established rules of statutory construction.” Southersby Dev. Corp. v. Borough of
Jefferson Hills, No. 1756 C.D. 2010, 2011 WL 10846169, at *3 (Pa. Commw.
Aug. 10, 2011). The objective of any statutory interpretation is to ascertain and
effectuate the Legislature’s intent, and when the words of a statute are clear and
free from ambiguity, that intent is to be gleaned from those very words. 1 Pa.C.S.
81921(a), (b); see, e.g., In re Erie Golf Course, 992 A.2d 75, 85 (Pa. 2010). Resort
to the rules of statutory construction—codified at 1 Pa.C.S. §1921(c)—only is to
be made when an ambiguity exists or the language is not explicit. See, e.g., Oliver
v. City of Pittsburgh, 11 A.3d 960, 964 (Pa. 2011).

Still, there are certain principles that apply when ascertaining legislative
intent in any circumstance, including that: (a) legislative words are to be read in
their context and not in isolation, see, e.g., In re Estate of Wilner, 142 A.3d 796,
804-05 (Pa. 2016); (b) every word, sentence, or provision of a statute must be
given meaning (because the Legislature is presumed to have intended to avoid
mere surplusage), 1 Pa.C.S. § 1922(2); see, e.g., Allegheny Cnty. Sportsmen’s

League v. Rendell, 860 A.2d 10, 19 (Pa. 2004); and (c) the Legislature does not
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intend an absurd result, 1 Pa.C.S. § 1922(1); see, e.g., Allegheny Cnty., 671 A.2d at
666.

It is also a fundamental principle that all statutes in pari materia—i.e.,
relating to the same subject—shall be construed together when possible. See, e.g.,
Swartly v. Harris, 40 A.2d 409, 411 (Pa. 1944). This canon of statutory
construction is often employed where, as here, two provisions appear within the
same section of a statute. See, e.g., Cozzone ex rel. Cozzone v. W.C.A.B. (Pa
Mun./E. Goshen Twp.), 73 A.2d 526, 536 (Pa. 2013).

When applying these principles, it is apparent that the Majority’s
interpretation of Act 73 fails to give full effect to the provisions of the MAA and
sets a dangerous precedent for joint and quasi-joint authorities alike. Prior to the
enactment of Act 73, there were only two types of municipality authorities in
Pennsylvania: (1) single authorities in which one municipality served as the sole
incorporator and member of the authority, 53 Pa.C.S. 85610(a)(1); and (2) joint
authorities in which either two or more municipalities agree to form an authority at
its inception or a single municipality forms an authority and later allows at least
one other municipality to become a member. Id. §85603, 5604.

Through Act 73, the Legislature created an entirely new kind of municipality
authority that was not a single municipality controlled authority, nor a voluntarily-

created joint authority. The Legislature decided that, when a water or sewer

31



authority expanded beyond a single county and the incorporating municipality was
a super-minority, the fiduciary responsibilities should be equally shared by the
participating municipalities and the incorporating municipality.

With that goal in mind, the Legislature enacted Section 5610(a.1), and in
doing so, intended to give municipalities like Chester County and Delaware
County more than the ability to appoint the majority of the board of water or sewer
authorities. Rather, the new provision afforded “incorporator-like” rights to the
municipalities served by those water or sewer authorities. First, and similar to the
member municipalities of a joint authority, Section 5610(a.1) requires equal
representation on the authority board among the incorporating municipality and the
municipalities served by the water or sewer authority. Compare id. 85610(a.1),
with id. 85610(a)(2).

Second, and similar to the member municipalities of a joint authority,
Section 5610(a.1) provides the municipalities served by the water or sewer
authority with a power appointment. Compare id. 85610(a.1), with id.
85610(a)(2). The second right is particularly significant because the power of
appointment is one of only two express rights afforded to the member
municipalities of a joint authority under the MAA, id. 85610(a)(2), and it is
axiomatic that Section 5610(a)(2) “confers certain ‘incorporator-like’ rights upon

later-joining municipalities.” (Aqua’s Answer at 15). Thus, by providing served
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municipalities with one of the two express rights reserved to member
municipalities of a joint authority and ensuring that the served municipalities have
equal representation on the authority’s board like the member municipalities of a
joint authority, the Legislature transformed the Authority into a de facto joint
authority through legislative fiat.

As explained by the dissent’s authoritative exegesis:

When Section 5622(a) and Section 5610(a.1) are read together, as
they must be, and applied to the situation here, the Authority’s board
is no longer “a board appointed by a municipality” for purposes of
Section 5622(a) of the MAA. Rather, it is a board appointed by three
municipalities. ... By altering the membership of the Authority’s
board, the General Assembly has impaired the City’s ability to
unilaterally make decisions for the Authority and acquire the project
without the approval of the other two municipalities represented by
the Authority.

This situation is akin to that of a joint authority. . . . If an authority
was incorporated by two or more municipalities at its inception, or
later joined by a municipality not having joined in the original
incorporation, a minority municipality would not have the power to
unilaterally acquire the project.

The same logic applies here. Although neither Chester County nor
Delaware County incorporated the Authority or later joined in the
original incorporation, Section 5610(a.1) of the MAA has elevated the
Counties to “joining municipalities” for all practical intents and
purposes. The General Assembly has “replaced” the existing board
appointed by the City with a new board appointed by the City and
both counties. By assigning the Counties “membership on the board’
equal to the City’s membership, the General Assembly did by
legislative fiat what the municipalities could have done themselves by
jointly incorporating at the Authority’s inception or later adopting a
resolution or ordinance signifying their intention to jointly organize.
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Tab A at *14-15 (Wojick, J., dissenting) (citations omitted; emphasis in original).
The Majority’s contrary interpretation is fundamentally flawed in several
respects. For one, the Majority failed to interpret Section 5610(a.1) in proper
context because, at the time of Act 73, it was well-established that Section
5610(a)(2) “confers certain “incorporator-like’ rights upon later-joining
municipalities.” (Aqua’s Answer at 15). Instead of reading Section 5610(a.1) in
light of this background and recognizing that the Legislature conferred the same
rights upon the municipalities served by a water or sewer authority as those
belonging to the municipality members of a joint authority, the Majority
interpreted Section 5610(a.1) based on a series of cases that all predated Act 73
and did not involve a joint authority or even an authority whose board is appointed
by more than one municipality. Tab A at *4-6, *9 n.10. This violated a basic tenet
of statutory construction. See, e.g., Estate of Wilner, 142 A.3d at 804-05.
Similarly, the Majority failed to read Section 5610(a.1) and Section 5622(a)
in pari materia, even though both provisions appear within the same statute and
the substantially similar language contained in Section 5610(a)(2) has been
interpreted to mean that unanimous approval of all member municipalities is
required to convey the assets of a joint authority, even though Section 5622(a) is
silent in this regard. In doing so, the Majority contravened another precept of

statutory construction. See, e.g., Cozzone, 73 A.2d at 536.
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Further, the Majority’s reading of Section 5622(a) leads to an absurd result
because, as noted above, it deprives later-joining municipalities of the right to
acquire the assets of a joint authority (since it is an impossibility that such a
municipality appointed the board at the time of the original incorporation). By
extension, that also means that an incorporating municipality has the unilateral
right to acquire the assets of a joint authority, where a single municipality forms an
authority and later allows at least one other municipality to become a member.
Again, there is nothing in the text of Act 73 or the contemporaneous legislative
history that suggests the Legislature silently intended to give some member
municipalities of a joint authority “incorporator-like” rights and other member
municipalities none, leading to an absurd result and violating another pillar of
statutory construction. 1 Pa.C.S. § 1922(1); see, e.g., Allegheny Cnty., 671 A.2d at
666.

The City and Aqua’s respective defense of the Majority’s interpretation of
the MAA fairs no better. For instance, Agua argues that the Majority
acknowledged that “[g]overance . . . is not the same as ownership” of the authority.
(Aqua Answer at 14 n.10). As support, Aqua analogizes the relationship between
an incorporating municipality and the municipalities served by a water or sewer
authority to a parent-subsidiary relationship. (Id.). Assuming that Aqua’s

assertion about the ability of a parent corporation to dispose of a subsidiary is true
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even though Aqua cites no authority in substantiate its claim, Aqua’s analogy is
spurious. A “parent corporation” is defined as a “corporation that has a controlling
interest in another corporation (called a subsidiary corporation), usa[ally] through
ownership of more than one-half the voting stock.” BLACK’S LAW DICTIONARY
152 (3d pocket ed. 2006).

However, the City does not have a controlling interest in the Authority.
Pursuant to Act 73, the Authority’s board changed from a five-person board
appointed by the City to a nine-person board equally appointed by the City,
Delaware County, and Chester County. 53 Pa.C.S. 85610(a.1). Moreover, the
City does not, and has never, owned or financially contributed to the Authority—a
fact which is conceded by both the City and Aqua. (City’s Answer at 2, 10; Aqua’s
Answer at 17).

Agua also contends that Section 5604 of the MAA “provides very specific
procedures for converting an authority initially incorporated by one municipality

into a ‘joint authority’” and “[i]t is undisputed that neither Delaware County nor
Chester County took the steps necessary to create a joint authority with regard to
CWA.” (Aqua Answer at 13). Yet, and as explained by the trial court: “The 2012
legislative amendment to Section 5610(a.1) reconstituting the governing body of

the CWA waived any obligation for the City of Chester, the County of Chester and

Delaware County to amend the CWA Articles of Incorporation pursuant to Section

36



5603 of the MAA.” (Tab C at 6-7). Itisalso illogical to argue that a municipality
served by a water or sewer authority should request to join an authority that the
Legislature has already made it a part of.

By way of another example, Aqua maintains that, “[h]ad the Legislature
truly intended to turn CWA into a joint authority through Act 73, the Legislature
would have expressed that intent by explicitly amending the language of MAA 8
5622.” (Aqua Answer at 16). However, Section 5622 does not use the term “joint
authority” anywhere in the provision. 53 Pa.C.S. §5622(a). In any event, Section
5622(a) actually supports Chester County’s position because, even though a joint
authority does not have “a board appointed by a municipality” but rather, a board
appointed by two or more municipalities, it is widely accepted that unanimous
approval of all member municipalities is required to convey the assets of a joint
authority—even where a municipality becomes a member of a joint authority long
after its creation. (Aqua Answer at 15). That same logic applies with full force to
the de facto joint authority created under Section 5610(a.1).

The City likewise argues that construing Act 73 as creating a quasi-joint
authority “would act to take away the City’s long-established property right—i.e.,
the City’s ownership of CWA and its Assets.” (City’s Answer at 16). However,
the City has waived any suggestion that Act 73 is unconstitutional, because the

Issue was not raised in the trial court below. Pa.R.A.P. 302(a). The issue is further
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waived because the City did not notify the Attorney General in accordance with
Pennsylvania Rule of Civil Procedure 521. See, e.g., Kepple v. Fairman Drilling
Co., 615 A.2d 1298, 1303 (Pa. 1992).

Finally, in a last-ditch effort to shield the Commonwealth Court’s opinion
from review, the City proclaims: “That the City is seeking to repossess the assets
of the CWA in conformity with the City’s Act 47 Receiver’s direction . . . is
irrelevant.” (City’s Answer at 3). To the contrary, the fact that a water or sewer
authority has operated for more than 150 years without the incorporating
municipality attempting to acquire its assets is highly relevant, especially since the
City now constitutes a super-minority of the Authority’s board. As the dissent
observed:

The Majority’s upside-down logic has the tail wagging the dog.

Under the Majority’s statutory interpretation, the City would

constitute a super-minority of the Authority’s board, with the ability

to unilaterally “acquire the project” and sell the Authority’s assets to

the pay the City’s debt, leaving the 79% majority of the Authority’s

ratepayers living in the Counties and elsewhere, where the majority of

the assets are actually located, holding the bag. The General

Assembly could not have intended such an intolerable and absurd
result.

It is patently unconscionable to permit the City to pay off its own
municipal debt by selling the Authority’s assets that were paid for by
its ratepayers, the vast majority of whom reside in the Counties and
elsewhere. In fact, the General Assembly granted the Counties “seats
at the table” to prevent the City from looting the Authority, and using
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the sale of the Authority’s assets as its own municipal piggy bank, by
enacting Section 5610(a.1).

Tab A at *16, 18 (citations and quotation marks omitted). Review is clearly

warranted here.

39



CONCLUSION

For the foregoing reasons, Chester County respectfully request that this
Court grant its Cross-Petition for Allowance of Appeal, along with Chester Water
Authority’s Petition for Allowance of Appeal.
Respectfully submitted,
ECKERT SEAMANS CHERIN & MELLOTT, LLC

/sl Casey Alan Coyle

Casey Alan Coyle, Esquire

Frank E. Emmerich Jr., Esquire

Two Liberty Place

50 South 16" Street, 22" Floor
Philadelphia, PA 19102

Attorneys for Cross-Petitioner County of
Chester

Date: October 18, 2021
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Opinion
OPINION BY JUDGE McCULLOUGH

*1 Inthese consolidated appeals from orders that involve an
issue of law that was certified by the Court of Common Pleas
of Delaware County (trial court) and accepted by this Court
for review pursuant to Pa.R.A.P. 1311(b), the City of Chester
(City) and Aqua Pennsylvania, Inc. (Aqua) appeal from the
April 24,2020 orders of the trial court, which, in relevant part,
denied the motions for judgment on the pleadings filed by the
City and Aqua in two separate but related actions.

The narrow issue for our consideration is whether section

5622(a) of the Municipality Authorities Act (MAA),>
53 Pa.C.S. § 5622(a), authorizes (or, more appropriately,
continues to authorize) a municipality to obtain the assets
of a water authority that it created—a water authority that
eventually expanded to provide water services outside the
borders of the municipality and into other counties—in light

of section 1 of Act 73 of 2012,3 which added section 5610(a.1)
to the MAA, 53 Pa.C.S. § 5610(a.l.), and transformed the
governance structure of such an authority. Upon review, we
conclude that section 5610(a.1) did not abrogate, supersede,
or otherwise alter a municipality's longstanding power under
section 5622(a) and its statutory predecessors to unilaterally
obtain an authority and/or its assets, and, accordingly, we
reverse the orders of the trial court and remand for further

proceedings.4

As gleaned from the pleadings and the trial court's opinion,
the facts and procedural history of these cases may
be summarized as follows. In 1939, after our General

Assembly adopted the MAA of 1935 (1935 MAA),’ the
City incorporated the Chester Municipal Authority as a water
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authority. In 1965, the City enacted an ordinance that changed
the name of the authority to the Chester Water Authority
(Authority). In 1965, and again in 1998, the City renewed the
Authority's charter in accordance with the 1945 MAA.

Originally, the Authority provided water services to
customers solely in the City, but later expanded its services
beyond the City into Delaware County and the southern
part of Chester County, where the Authority's water system
assets are currently sited. As noted by the trial court, “[t]he
Authority commenced in 1939 with 67 customers in the
City and it presently serves over 200,000 customers in 33
separate municipalities located in Chester and Delaware
County. Approximately 21[%] of [the Authority's] customers
reside in the City.” (Trial court op. at 4.)

*2 From 1939 to 2012, in accordance with the provisions
of the 1935 MAA and 1945 MAA, the City appointed all
five directors of the Authority's governing body, and its
members were from the City. After section 5610(a.1) of the
MAA became effective on August 27, 2012, the composition
of the Authority's governance structure changed to a nine-
member body. Pursuant to section 5610(a.1) of the MAA, the
governing body of the Authority consists of three members
from the City, three members from Chester County, and three
members from Delaware County.

In 2017, Aqua made an unsolicited bid to purchase the
Authority in the alleged amount of $320,000,000. At that
time, the Authority's nine-member board, or governing body,
voted unanimously to reject the offer. The City, facing
financial hardships, then started to explore methods to
monetize the assets of the Authority.

On January 24, 2019, the Authority executed a declaration of
trust, naming the Authority as the settlor and three of its board
members as trustees. By its terms, the trust contemplated that
the Authority would transfer its assets into the trust.

On March 1, 2019, the Authority filed a petition in the
trial court seeking approval of the declaration of trust and
transfer of the Authority's assets into the trust. Thereafter,
various answers, new matters, and objections to the petition
were filed by interested parties, including the City and Aqua.
After the pleadings were closed, Aqua and the City filed
separate motions for judgment on the pleadings in the trust
petition action. In short, Aqua and the City asserted that the
Authority's petition should be denied because, as a matter of

law, only the City had the power to transfer the Authority's
assets under section 5622(a) of the MAA.

Meanwhile, on August 13, 2019, the City filed an amended
complaint in the trial court against the Authority, seeking,
inter alia, a declaratory judgment that section 5622(a) of the
MAA vested it with the statutory authority to unilaterally
obtain and sell the Authority. The City also sought an
injunction enjoining the Authority from interfering with the
City's right to sell the Authority's assets, from encumbering
or dissipating the Authority's assets, and from burdening the
Authority's assets with any new debt. The Authority filed a
responsive pleading, and the City later moved for judgment
on the pleadings in the declaratory judgment action.

By order dated April 24, 2020, the trial court denied the
City's motion for judgment on the pleadings in the declaratory
judgment action. By separate order dated April 24, 2020, in
the trust petition action, the trial court denied the motions for
judgment on the pleadings filed by the City and Aqua. The
reasoning utilized by the trial court, common to both cases,
was as follows:

18. The 2012 legislative amendment to [s]ection 5610(a.1)
established the City [ ], the County of Chester, and
the County of Delaware as the governing body of the
[Authority].

19. This amendment requires that any conveyance of the
[Authority] pursuant to [s]ection 5622(a) be conducted and
authorized by the City [ ], the County of Chester, and the
County of Delaware as the governing body which has the
power collectively to establish, maintain, or operate the
projects of the [Authority].
(Trial court op. at 6.) Ultimately, the trial court concluded
“that any transfer of all [the Authority's] assets be conducted
solely by the governing body, to wit, the City [ ], Delaware
County[,] and Chester County in unison pursuant to [s]ections
5610(a.1) and 5622(a) of the MAA.” Id. at 7.

*3  Subsequently, the City and Aqua filed separate
applications to amend the trial court's April 24, 2020 orders
to set forth a statement that its interlocutory orders involved a
controlling question of law as to which there was a substantial
ground for difference of opinion and that an immediate
appeal from the orders could materially advance the ultimate
termination of the cases. See section 702(b) of the Judicial
Code, 42 Pa.C.S. § 702(b). In an order dated May 21, 2020,
the trial court granted the applications and amended its April
24, 2020 orders accordingly. The City and Aqua then filed
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petitions for permission to appeal in this Court, see Pa.R.A.P.
1311(b), in both the trust petition case and the declaratory
judgment case. On June 24, 2020, this Court granted the
permissions to appeal in a per curiam order. As stated in that
order, we accepted the following, sole issue for review in the
trust petition case:

Whether the 2012 amendment] ] to the [MAA],
establishing the City [ ], Chester County, and Delaware
County as the governing body of the [ Authority], require[s]
that any conveyance of the Authority's assets pursuant to
the [MAA] be conducted and authorized by the governing
body rather than solely by the City [ ].

(Order, 6/24/2020, at 2.)

In our per curiam order, we also accepted a substantially
similar, if not identical, issue for our review in the declaratory
judgment case, which we phrased as follows:

[Whether] the 2012 legislative amendment to [s]ection
5610(a.1) [of the MAA] established the City of Chester,
the County of Chester, and the County of Delaware
as the governing body of the [Authority and whether]
[t]his amendment requires that any conveyance of the
[Authority] pursuant to [s]ection 5622(a) be conducted and
authorized by the City of Chester, the County of Chester,
and the County of Delaware as the governing body which
has the power collectively to establish, maintain or operate
the projects of the [Authority].

1d.°

Discussion

*4 In its appellate brief, the City highlights the legislative
and legal history of section 5622(a) of the MAA, particularly
the case law that construed the former version of section
5622(a) in the 1945 MAA, the apparent legislative adoption
of that case law in reenacting the MAA in 2001, and the
subsequent case law that developed in interpreting section
5622(a) of the MAA. According to the City, this body of
law conclusively establishes that section 5622(a) of the MAA
vests it (the City) with the unfettered power to unilaterally
transfer the Authority, and all of its assets, on the City's own
free will and terms without any input from the Authority itself.
The City also asserts that the relatively recent amendment
codified in section 5160(a.1) of the MAA does not provide the
Authority with any foundation upon which to conclude that
our General Assembly divested the City of its statutory power

to transfer or otherwise control the Authority as a municipal
entity that it created. For its part, Aqua advances arguments
that are largely duplicative of that forwarded by the City.
Upon review, we find merit in this line of argumentation.

We begin with a review of section 5622(a) of the MAA, in its
current iteration, and proceed to the history of that section as
it appeared in preceding versions of the MAA.

Titled “[c]Jonveyance by authorities to municipalities or
school districts of established projects,” section 5622(a) of the
MAA presently states as follows:

(a) Project.--If a project established under this chapter
by a board appointed by a municipality is of a character
which the municipality has power to establish, maintain
or operate and the municipality desires to acquire the
project, it may by appropriate resolution or ordinance
adopted by the proper authorities signify its desire to do so,
and the authorities shall convey by appropriate instrument
the project to the municipality upon the assumption by
the municipality of all the obligations incurred by the
authorities with respect to that project.
53 Pa.C.S. § 5622(a).

In Clearfield Borough v. Clearfield Borough Park Authority,
4 Pa.Cmwlth. 191, 285 A.2d 532 (1971), affirmed, 451 Pa.
585,301 A.2d 372 (1973) (per curiam), this Court interpreted
former section 18(A) of the 1945 MAA, formerly 53 P.S. §
321(A), which contains language that is virtually identical

to current section 5622(a) of the MAA.” In that case, a
borough established a park authority in 1955 to acquire,
maintain, improve, and operate certain park property. The
authority acquired park property in 1958 and operated and
maintained it. In 1970, the borough passed an ordinance
indicating its desire to obtain the authority's property and
demanding conveyance of the property to the borough.
The authority refused, and the borough filed an action in
mandamus, seeking to compel the conveyance. The court of
common pleas, construing the phrase “adopted by the proper
authorities,” concluded that former section 18(A) required
“that a resolution must be passed by the [a]uthority approving
the transfer of the project property before the municipality can
acquire the property.” 285 A.2d at 533. As such, the court of
common pleas denied the borough's mandamus petition.

On appeal, this Court reversed. Acknowledging that the term
“authorities” was ambiguous, we analyzed the legislative
intent behind former section 18(A), and, focusing upon
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the plain language of the statute, this Court, in pertinent
part, proffered the following reasoning in support of our
disposition:

*5  After first establishing the subject matter (“project
established by a board” which “the municipality or
municipalities have power to establish”), the statute
next sets forth the words which give the section its
purpose (“such municipality or municipalities desire to
acquire the same”). Immediately following this are words
describing how the purpose is accomplished (“it or
they may by appropriate resolution or ordinance”). The
words, “it or they” are pronouns referring back to the
nearest nouns preceding them, which are “municipality or
municipalities.” The next words “adopted by the proper
Authorities[,]” being a part of the same phrase[,] must
also refer to those governmental bodies which can pass the
resolution or ordinance. This analysis is further aided by
the next phrase, “signify its or their desire to do so,” for
here the only party (or parties) whose desire sets in motion
this process is the municipality or municipalities.

This analysis leads to only one conclusion, and that is that
the Legislature intended that the resolution or ordinance
should be adopted by the proper authorities [ ], meaning the
municipality or municipalities.

We also note that the Legislature in [s]ection 18[(A)], used
the terms “resolution or ordinance.” We can find nothing
in the statute which would permit an authority organized
under [the 1945 MAA] to pass an ordinance. An authority
throughout this [a]ct may pass a resolution, but nowhere
may it pass an ordinance. For this additional reason, we
hold that the Legislature intended to permit a transfer of
authority property by the unilateral action of a municipality
or municipalities.

Based upon the above analysis of [s]ection 18[(A)] of
the [1945 MAA], we hold that the legislative intent is
to permit the [b]orough to obtain the project property of
the [a]uthority by the passage of a borough resolution or
ordinance expressing a desire to acquire such property and
to assume all the obligations applicable to the property
being acquired, and therefore we must reverse the court
below.
285 A.2d at 534-35 (emphasis in original).

Decades later, in 1995, in Forward Township Sanitary Sewage
Authority v. Township of Forward, 654 A.2d 170 (Pa.
Cmwlth. 1995), a township organized and incorporated a
sewage authority to undertake sanitary sewage projects in
the township. The township later enacted a resolution to
dissolve the authority and directed the authority to convey
to the township all property in which the authority had any
right and title. In upholding the validity of the township's
resolution under former section 18(A) of the 1945 MAA,
we reaffirmed our holding in Clearfield Borough that section
18(A) evinced that “the legislature intended to permit a
transfer of authority property by the unilateral action of a
municipality in enacting a resolution” and “that there is no
requirement that the authority itself authorize the transfer of
property.” Forward Township Sanitary Sewage Authority, 654
A.2d at 174. We further added that, “pursuant to [former]
section 18(A), a municipality may, by ordinance, impose upon
an authority the duty of executing the necessary documents
for a transfer of all of the authority's property to its creating
municipality.” /d. at 174-75. Ultimately, this Court concluded
that “[the] [a]uthority was not required to approve of the
transfer of property from [the] [aJuthority to [the] [tJownship”
because the township, alone, possessed that right as a matter
of statutory law. /d. at 175.

Then, in Township of Forks v. Forks Township Municipal
Sewer Authority, 759 A.2d 47 (Pa. Cmwlth. 2000), we
reiterated that section 18(A) of the 1945 MAA and our settled
case law “lead to the inescapable conclusion that for the
purpose of dissolving an authority[,] a municipality has the
power to unilaterally direct its authority to transfer authority
property without the consent of the authority.” /d. at 54.

In 2001, our General Assembly repealed the 1945 MAA
and replaced it by adding the MAA in Chapter 56 to
the Pennsylvania Consolidated Statutes. See supra note 5.
Significantly, section 2 of the 2001 Act provides that “[t]he
provisions of [the MAA], so far as they are the same as those
of existing laws, are intended as a continuation of such laws
and not as new enactments.” Id. Further, section 4 of the
2001 Act states, in part, “that ... decisions which were made
under the [1945 MAA] shall remain in full force and effect
until revoked, vacated or modified under [the MAA].” Id.
Thus, in reenacting the 1945 MAA in its current version in
the consolidated statutes in what is now known as the MAA,
the General Assembly expressed its clear intent to preserve
existing case law interpreting the 1945 MAA, unless or until
a provision of the MAA provides to the contrary.
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*6 Following the statutory recodification of the MAA in
2001, this Court issued our decision in Salem Township
Municipal Authority v. Township of Salem, 820 A.2d 888 (Pa.
Cmwlth. 2003). There, albeit in passing, we reconfirmed that,
based on its plain language, current section 5622(a) of the
MAA “authorized the [tJownship to dissolve the [aJuthority.”
Id. at 890 n.1.

Against this backdrop and historical framework, the General
Assembly passed Act 73 of 2012, which added subsection
(a.l) to section 5610 of the MAA. Placed in its proper
statutory context, the provision that has always been titled,
“[gloverning body,” including within the 1945 MAA, now
reads as follows with the additional language highlighted:

(a) Board.--Except as set forth in subsection (a.1), the
powers of each authority shall be exercised by a board
composed as follows:

(1) If the authority is incorporated by one municipality,
the board shall consist of a number of members, not less
than five, as enumerated in the articles of incorporation.
The governing body of the municipality shall appoint
the members of the board, whose terms of office shall
commence on the effective date of their appointment.
One member shall serve for one year, one for two years,
one for three years, one for four years and one for five
years commencing with the first Monday in January next
succeeding the date of incorporation or amendment. If there
are more than five members of the board, their terms shall
be staggered in a similar manner for terms of one to five
years from the first Monday in January next succeeding.
Thereafter, whenever a vacancy has occurred by reason of
the expiration of the term of any member, the governing
body shall appoint a member of the board for a term of
five years from the date of expiration of the prior term to
succeed the member whose term has expired.

(a.1) Water authorities and sewer authorities.--1f a water
or sewer authority incorporated by one municipality
provides water or sewer services to residents in at least
two counties and has water or sewer projects in more
than two counties where the combined population of
the served municipalities, excluding the incorporating
municipality, is at least five times the population of the
incorporating municipality, all of the following apply:

(1) Ninety days after the effective date of this subsection,
the governing body in existence on the effective date of

this subsection shall be replaced by a governing body
comprised of the following:

(i) Three members appointed by the governing body
from each county in which the services to residents are
provided. A member under this subparagraph must
reside in a town, township or borough, which receives
services from the authority.

(ii) Three members appointed by the governing body of
the incorporating municipality.

(2) A member serving under paragraph (1) shall serve
for a term of five years.
53 Pa.C.S. § 5610(a)(1), (a.1), (2) (emphasis added).

Here, the trial court essentially determined that the addition
of section 5610(a.1) to the MAA in 2012 somehow displaced
the interpretive construction provided to section 5622(a)
of the MAA and its previous versions by this Court in
Clearfield Borough, Forward Township Sanitary Sewage
Authority, Township of Forks, and Salem Township Municipal
Authority. The trial court concluded that section 5610(a.1)
“requires that any conveyance of the [Authority] pursuant
to [s]ection 5622(a) be conducted and authorized by the
City[ ], the County of Chester, and the County of Delaware”
because, collectively, these governmental entities constitute
the “governing body of the [Authority]” and have “the power
[ ] to establish, maintain, or operate the projects of the
[Authority].” (Trial court op. at 6.)

*7 To determine whether the trial court's conclusion is valid,
this Court is required to perform the familiar task of statutory
interpretation. As oft stated, “[s]tatutory interpretation is a
question of law over which our standard of review is de
novo, and our scope of review plenary.” Commonwealth
v. Kingston, 636 Pa. 438, 143 A.3d 917, 921 (2016). The
cardinal rule of all statutory interpretation is to ascertain and
effectuate the intent of the General Assembly. O'Rourke v.
Department of Corrections, 566 Pa. 161,778 A.2d 1194, 1201
(2001). To accomplish that goal, “statutory language must
be read in context, that is, in ascertaining legislative intent,
every portion of statutory language is to be read together and
in conjunction with the remaining statutory language, and
construed with reference to the entire statute as a whole.”
Pennsylvania Gaming Control Board v. Office of Open
Records, 628 Pa. 163, 103 A.3d 1276, 1285 (2014). Where
the words of a statute are clear and free from ambiguity, the
legislative intent is to be gleaned from those very words, and
the plain language is not to be disregarded under the pretext
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of pursuing its spirit. Pennsylvania Financial Responsibility
Assigned Claims Plan v. English, 541 Pa. 424, 664 A.2d 84,
87 (1995); Coretsky v. Board of Commissioners of Butler
Township, 520 Pa. 513, 555 A.2d 72, 74 (1989). “Only if
a statute is unclear may a court embark upon the task of
ascertaining the intent of the legislature by reviewing the
necessity of the act, the object to be attained, circumstances
under which it was enacted and the mischief to be remedied.”
Coretsky, 555 A.2d at 74.

Most significantly, our judicial interpretations set forth in the
cases mentioned directly above have become part of former
section 18(A) of the 1945 MAA, and, in the case of Salem
Township Municipal Authority, section 5622(a) of the current
MAA. This is because “judicial construction of a statute is
an authoritative statement of what the statute meant before as
well as after the decision ... giving rise to that construction.”
Kendprick v. District Attorney of Philadelphia County, 591 Pa.
157, 916 A.2d 529, 538 (2007) (internal citation omitted).
Further, the General Assembly is “presumed to be aware of
the construction placed upon statutes by the courts.” Cizty of
Philadelphia v. Clement and Muller, Inc., 552 Pa. 317, 715
A.2d 397, 399 (1998). Thus, “[t]he failure of the General
Assembly to change the law which has been interpreted by
the courts creates a presumption that the interpretation was in
accordance with the legislative intent; otherwise the General
Assembly would have changed the law in a subsequent
amendment.” Fonner v. Shandon, Inc., 555 Pa. 370, 724 A.2d
903, 906 (1999).

As a threshold matter, then, this Court must assume that our
decisions interpreting former section 18(A) of the 1945 MAA,
as well as section 5622(a) of the MAA, correctly enunciated
the principle of law that our General Assembly intended
to bestow within those statutory sections. As explained
above, our decisions clearly held that former section 18(A)
of the 1945 MAA and section 5622(a) of the current
MAA provide a municipality with the unilateral authority
to obtain the assets of an authority it had created. “If the
interpretation placed upon the statute for all these years
was not the interpretation intended by the legislature, it
would have amended the section.” Northeastern Building
Registered v. Commonwealth, 41 Pa.Cmwlth. 403, 399 A.2d
449, 452 (1979). Importantly, our General Assembly has not
amended the 1945 MAA or section 5622(a) of the MAA
with any material language that could call into question the
construction placed upon those statutes by this Court in cases
beginning as early as 1971 and reaffirmed throughout the
years, most recently in 2003.

Equally important is the proposition that “when the
legislature, in subsequent legislation, chooses to use the same
disputed language as it had used in previous legislation, and
where, as here, that language has been interpreted ... by
a court, the legislature may be presumed to have adopted
[that] interpretation] ].” Northeastern Building Registered,
399 A.2d at 452. To be sure, “[o]ne of the most venerable
and fundamental tenets of statutory interpretation is that,
whenever [a] [c]ourt has interpreted the language of a
statute, and the General Assembly subsequently amends
or reenacts that statute without changing that language,
it must be presumed that the General Assembly intends
that [the]
subsequent legislative enactment.” Verizon Pennsylvania,
Inc. v. Commonwealth, 633 Pa. 578, 127 A.3d 745, 757
(2015). Consequently, pursuant to these rules of statutory

[c]ourt's interpretation become part of the

construction, when our General Assembly recodified the 1945
MAA into the current MAA and failed to insert or delete
language in section 5622(a) that could have had an effect
on our judicial interpretations of former section 18(A) of
the 1945 MAA, our General Assembly signified its intent to
readopt our decisional law into section 5622(a) of the MAA.

*8 Even our General Assembly has said as much when
it reenacted the MAA. As noted above, section 2 of the
2001 Act provides that “[t]he provisions of [the MAA],
so far as they are the same as those of existing laws, are
intended as a continuation of such laws and not as new
enactments.” Id. Further, section 4 of the 2001 Act states,
in part, “that ... decisions which were made under the [1945
MAA] shall remain in full force and effect until revoked,
vacated or modified under [the MAA].” Id. Therefore, having
established that section 5622(a) continues to vest the City
with statutory power to compel the conveyance of the
Authority and all of its assets, the issue becomes whether the
addition of section 5610(a.1) has superseded that power. We
conclude that it has not.

To aid our resolution of this issue, we are guided by section

1933 of the Statutory Construction Act of 1972 (SCA),8
which provides as follows:

Whenever a general provision in a statute shall be in
conflict with a special provision in the same or another
statute, the two shall be construed, if possible, so that
effect may be given to both. If the conflict between the
two provisions is irreconcilable, the special provisions shall
prevail and shall be construed as an exception to the general
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provision, unless the general provision shall be enacted
later and it shall be the manifest intention of the General
Assembly that such general provision shall prevail.

1 Pa.C.S. § 1933.

Upon review, we are unable to perceive a conflict, much
less an irreconcilable one, between the two statutory sections
at issue, for, based upon their plain language, the two can
readily be interpreted in a state of harmony. With regard
to section 5622(a) of the MAA, we reaffirm our case law
on the former and current versions of the statutory section.
As such, our above discussion of these cases demonstrates
that, as a matter of law, section 5622(a) confers upon a
municipality, via a duly enacted ordinance, the power to
dissolve an authority and obtain and later transfer and/or
convey the authority's assets as it deems fit, without any input
on the part of the authority. Moreover, we note that the title
to section 5622(a) is denoted as “[c]onveyance by authorities

2

to municipalities ... of established projects,” id. (emphasis
added), thereby marking a line of structural demarcation
between a municipality or municipalities and the authority or
authorities that it or they have created. See section 1924 of the
SCA, 1 Pa.C.S. § 1924 (stating that the “title ... of a statute
may be considered in the construction thereof””). Notably, the
MAA defines a “municipality” as “[a] county, city, town,
borough, township or school district of the Commonwealth.”
Section 5602 of the MAA, 53 Pa.C.S. § 5602 (Definitions).
By contrast, the MAA states that a municipality can establish
and/or incorporate an “authority,” see 53 Pa.C.S. § 5603, and
an “authority” is specified as “[a] body politic and corporate
created under this chapter; under the former [1935 MAA]; or

under the [1945 MAA].” 53 Pa.C.S. § 5602 (Definitions).

By way of comparison, section 5610 is (and has always
been) entitled, “[g]overning body.” Like the version in the
1945 MAA, subsection (a) states and describes, as a general
theme, the “powers of each “authority” and how they “shall
be exercised by a board composed as follows.” 53 Pa.C.S.
§ 5610(a) (emphasis added). The statute then proceeds to
detail the number of a board's members, the manner in
which the “members of the board” are elected and the terms
they serve, and the means by which a vacancy is filled. Id.
Tellingly, the MAA defines a “board” as “[t]he governing
body of an authority,” 53 Pa.C.S. § 5602 (emphasis added),
and not a “municipality.” Viewing the statutory provisions in
this overriding context, we conclude that when our General
Assembly amended section 5610(a) with the insertion of
subsection (a.l) in 2012, it was simply devising a particular
scheme pertaining to the composition of “the governing

body” of a “water or sewer authority incorporated by one
municipality,” specifically an authority that “provides water
or sewer services to residents in at least two counties.” 53
Pa.C.S. § 5610(a.1). In point of fact, akin to subsection
(a), subsection (a.l) goes on to delineate the number of
“members” and where (or in which municipality or county)
they “must reside,” and, also, the appointment process and
terms of the new “governing body” or “board” of the

authority. 53 Pa.C.S. § 5610(a.1)(1)-(2).9

*9 That said, it is clear to us that our General Assembly,
in enacting subsection (a.1), merely intended to reconfigure
the numerical and geographical organization of a “governing
body” or “board” of a water authority that services more than
one county. In so doing, the General Assembly distributed
and balanced the representation of board members more fairly
and equally among a single municipality and other counties
in the unique situation where one municipality creates and/
or incorporates an authority and that authority provides
services to citizens in counties in which the authority was
not created and/or incorporated. However, and imperatively,
our General Assembly did not include any apparent language
in subsection (a.1) that could reasonably reflect an intent to
displace or otherwise interfere with our settled case law and
the construction we have afforded to the former version of—
and even the current version of what is now—section 5622(a)
of the MAA. “When confronted with questions of statutory
construction, the words of a statute are to be interpreted in
light of antecedent case law, and the legislative intent to
effectuate a drastic change in the law is not to be inferred by
mere omission and implication.” Fonner, 724 A.2d at 906.
Ultimately, section 5622(a) can be read in tandem with section
5610(a.1) of the MAA in a cohesive and consistent manner.
While the former dictates the power of a municipality to
demand and obtain the conveyance of an authority and the
assets it possesses, the latter creates the authority's governing
body or board, which, per section 5607 of the MAA, manages
and controls the daily and operational affairs of the authority.

See supra note 9. 10

*10 In sum, at best, section 5610(a.l) is silent with respect
to, and does not directly touch upon, the subject matter of
section 5622(a), which covers the conveyance of property
from an authority to a municipality when the municipality
enacts an ordinance demanding the conveyance. Absent a
clear expression of legislative intent, through the use of overt
wordage, this Court will not infer that the lawmaking body
intended to effectively repeal one section of a statute through
the enactment of another section in the same statute; instead,
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a plain reading of section 5622(a) and section 5610(a.1) leads
us to conclude, without hesitation, that the two statutory
sections are easily reconcilable. See Duda v. State Board
of Pharmacy, 38 Pa.Cmwlth. 378, 393 A.2d 57, 59 (1978)
(“Repeal by implication arises only where language used in
the later statute is irreconcilably repugnant to the provisions
of the earlier statute so as absolutely to preclude a consonant
construction of both.”); see also Borough of Collegeville v.
Philadelphia Suburban 996 Water Company, 377 Pa. 636,
105 A.2d 722, 730 (1954) (“Statutes should be construed
in harmony with the existing law; repeal by implication is
carefully avoided by the courts.”). Therefore, contrary to the
conclusion reached by the trial court, we conclude that section
5610(a.1) did not disrupt the continuity of our case law.
Instead, we hold that section 5622(a) of the MAA continues
to vest a municipality, such as the City in this case, with the
power to acquire and dispose of the assets of an authority and
an authority itself, such as the Authority in this case, without
the advice or consent of the authority or, here, the Authority.

Neither the trial court, nor the Authority, nor the County
of Chester, as appellees, have submitted any persuasive
argument that could sustain an opposite conclusion. Indeed,
the trial court's opinion does not contain any foundational
premises or deductive reasoning that accounts for why or how
it arrived at its interpretation of section 5610(a.1). For their

part, the Authority and the County of Chester cite County of

Allegheny v. Moon Township Municipal Authority, 543 Pa.
326, 671 A.2d 662 (1996), and Burke v. North Huntingdon
Township Municipal Authority, 390 Pa. 588, 136 A.2d 310
(1957), as standing for the proposition that former section
18(A) of the 1945 MAA and, by extension, section 5622(a)
of the current MAA, provide the Authority with the authority
to transfer the Authority's property on its own accord.

However, in Clearfield Borough, this Court already dismissed
the contention that Burke provided pinpoint authority on
the issue, stating that, upon “[a] careful reading,” Burke
did not “clearly rule[ ] on the specific issue[ ]” of whether
[former] section 18(A) conferred upon an authority the sole
power to dispose of its assets and, thus, did not “control[ ]
our ruling in [that] case.” Clearfield Borough, 285 A.2d at
534. We agree with our observation in Clearfield Borough
and reaffirm it. In Burke, an engineer contracted with a
water authority to perform engineering services in connection
with a project and, having not been paid for his services,
filed a contract action against the township. Meanwhile, via
a written agreement signed by both the township and the
water authority, the water works of the water authority were

sold to a county authority. On these facts, our Supreme
Court concluded that the engineer's contract claim against
the township was not cognizable because the township never
obtained the “project” and “debts” of its water authority under
former section 18(A) of the 1945 MAA. More specifically,
the Court held: “[t]he [tJownship's execution of the agreement
between the [water] [a]uthority and the [c]ounty [a]uthority
was simply a waiver by the municipality of its rights to
acquire the project from the [water] [a]uthority and there was
no statutory assumption by the municipality of any of the
obligations incurred by the [water] [aJuthority in respect to its
project.” Burke, 136 A.2d at 314 (emphasis added).

With this holding in Burke, our Supreme Court explicitly
recognized that a township possesses the authority to acquire
an authority's assets pursuant to former section 18(A) of
the 1945 MAA. Consequently, any statements in Burke
suggesting that an authority can dispose of its own assets
by enacting a resolution or ordinance, via former section
18(A) of the 1945 MAA, not only contradicted or undermined
its core holding, but also constituted dicta, because such
statements were not essential to the ruling of that case. See
Valley Township v. City of Coatesville, 894 A.2d 885, 889 (Pa.
Cmwlth. 2006) (stating that dicta is “an opinion by a court
on a question that is directly involved, briefed, and argued
by counsel, and even passed on by the court, but that is not
essential to the decision. Dicta has no precedential value.”).
In any event, the water authority in Burke did not pass a
resolution or ordinance transferring its assets and, as such, the
question of whether an authority could have done so under
former section 18(A) of the 1945 MAA was not at issue in
Burke. Therefore, unlike our case law described and discussed
above, Burke cannot be deemed to have squarely decided the
question of whether an authority, in the face of a legislative
demand by a municipality for the authority to convey its
assets to the municipality, can disregard the municipality's
demand and solely transfer and/or sell its assets per the power
exclusively granted to it under former section 18(A) of the
1945 MAA.

*11 Similarly, County of Allegheny did not decide the issue
presently before this Court. In that case, a township authority
entered into a contract to convey its pollution control system
to a county and the issue was whether the authority had
the power to convey its property to another governmental
entity under the 1945 MAA. Our Supreme Court concluded
that the plain language of former section 4B(d) of the 1945
MAA, which stated that an authority is “empowered ... to
sell, lease as lessor, transfer and dispose of any property or
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interest therein at any time acquired by it,” formerly 53 P.S.
§ 306B(d), permitted the authority to do so. Former section
4B(d) of the 1945 MAA is now located in current section
5607(d)(4) and, as mentioned above, likewise provides an
authority with the power “to sell, lease as lessor, transfer
and dispose of any property or interest therein at any time
acquired by it.” 53 Pa.C.S. § 5607(d)(4). See supra note 9.
Nonetheless, just because an authority may transfer its assets
to other governmental entities, as part of its daily operational
affairs under other sections of the 1945 MAA and the current
MAA, this does not mean that an authority possesses the
same and sole power under section 5622(a) of the MAA.

Indeed, as a juxtaposition, the Supreme Court in County of

Allegheny clarified that, in contrast to former section 4B(d) of
the 1945 MAA, former section 18(A) of the 1945 MAA was
“applicable only to instances in which an authority's project
is being transferred to the municipality or municipalities that
actually created the authority.” County of Allegheny, 671
A.2d at 665 (emphasis added). The Supreme Court further
added that former section 18(A) was “presumably enacted
to preclude a municipality ... from assuming responsibility
over projects absent a resolution or ordinance indicating
the municipality's clear willingness to do so.” Id. (emphasis
added). Therefore, while County of Allegheny confirmed that
an authority may transfer or convey its assets to another
governmental entity in the daily course of its business, it
also reaffirmed that, assuming an authority does not want to
transfer its assets to another authority or governmental entity,
the creating and/or incorporating municipality, proceeding
under former section 18(A) of the MAA or section 5622(a) of
the MAA, can obtain the authority and its assets by passing
an ordinance stating the municipality's desire to do so.

At bottom, both Burke and County of Allegheny involved
issues arising out of the situation where an authority
transferred assets to another governmental entity. However,
neither Burke nor County of Allegheny concerned the issue of
whether a township or other municipality, pursuant to former
section 18(A) of the 1945 MAA or section 5622(a) of the
MAA, can obtain an authority and all of its assets, especially
where, as here, the municipality created and/or incorporated
the authority, and the authority does not wish to relinquish title
or control over its assets or projects. Ultimately, the difference
in the factual backgrounds presented in Burke and County
of Allegheny from that of this case is extremely significant,
rendering Burke and County of Allegheny inapposite legal
authority. Due to the factual disparity between Burke and
County of Allegheny and this case, we conclude that, on
consideration, our decisions in Clearfield Borough, Forward

Township Sanitary Sewage Authority, Township of Forks, and
Salem Township Municipal Authority are on all fours with
the factual posture of the legal issue before this Court and,
thus, constitute controlling and authoritative case law in the
interpretation of former section 18(A) of the 1945 MAA and
current section 5622(a) of the MAA. For this reason, and
those stated above, we believe that the reliance placed on
Burke and County of Allegheny by the Authority and the
County of Chester is misplaced and unwarranted.

The Authority and the County of Chester also make an array
of arguments that fall outside the scope of the issue that this
Court has accepted for review. For example, the Authority
asserts, inter alia, that the City cannot satisfy “mandatory
preconditions” to exercising its power under section 5622(a),
namely that the “project” be one that was “established under
[the MAA] by a board appointed by a municipality” and
is “of a character which the municipality has the power to
establish, maintain[,] or operate.” (County of Chester's Br.
at 18 (quoting 53 Pa.C.S. § 5622(a)).) The Authority further
contends that the City never “contributed to the cost of the
improvement” and, thus, cannot wield its authority pursuant
to section 5622(a). Id. at 26 (citing Gemmill v. Calder, 332
Pa. 281, 3 A.2d 7 (1938)). The Authority also states that “the
City does not own and has never possessed the Authority,”
id. at 27, and claims that the City's dire financial status does
not provide it with a right to obtain the Authority and its
assets. On the other hand, the County of Chester argues that,
regardless of section 5622(a) of the MAA, section 5607(d)(4)
of the MAA provides the Authority with the express authority
to place its assets into a trust.

*12 We decline, however, to address any of these legal
arguments. When this Court granted the petitions for
permission to appeal filed by the City and Aqua, we
accepted one issue, and only one issue, for review: whether
section 5610(a.1) of the MAA mandates that the City,
the County of Chester, and the County of Delaware,
as the “governing body” of the Authority, approve a
transfer of the Authority's assets to the City, or whether
the City, pursuant to section 5622(a) of the MAA, can
obtain the Authority and its assets without the approval
of the Authority or its “governing body.” In resolving these
appeals, we merely conclude that, despite section 5610(a.1)
of the MAA, the City possesses the sole power under section
5622(a) of the MAA to demand and compel the conveyance
of the Authority and its assets by enacting the appropriate
resolution and/or ordinance. Contrary to what the Dissent
says, our decision is limited to determining whether the


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5607&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_20c3000034ad5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5607&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_20c3000034ad5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5607&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_20c3000034ad5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&fi=co_pp_sp_162_665&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_665
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&fi=co_pp_sp_162_665&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_665
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000651&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971102749&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995031887&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995031887&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000506926&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003274164&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957107186&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996052921&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5622&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5622&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA53S5622&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939114045&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939114045&pubNum=0000162&originatingDoc=Id27575e016f311eca2c9cdfd717544ca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

In Re Chester Water Authority Trust, --- A.3d ---- (2021)
2021 WL 4200770

City possesses the general authority under section 5622(a) to
obtain the assets of the Authority. We never decide, and do
not reach, the separate issue of whether the City can satisfy
all of the conditions within section 5622(a) and obtain al/ of
the assets of the Authority. Moreover, this Court voices no
opinion as to what particular assets the City may or may not
obtain, much less resolve the contractual conditions, i.e., the
debt and/or financing obligations, that the City must assume
before it could even take possession of those assets. See
53 Pa.C.S. § 5622(a) (stating that a municipality can only
obtain the assets of an authority's specific project “upon the
assumption by the municipality of all the obligations incurred

by the authorit[y] with respect to that project”).11 These are
issues to be resolved on remand and require further factual
development.

Further, the Dissent places much emphasize on the
receivership proceedings and the 2021 Revised Recovery
Plan as discussed in Davin II, which simply reflects that the
City, as an economically distressed municipality experiencing
a fiscal emergency under Act 47, desires to sell the Authority's
assets if it can obtain them. See generally supra note 6.
Apparently, the Dissent does so in an attempt to make an
equitable plea for what it believes is just and fair. However, in
no way does the 2021 Revised Recovery Plan, as confirmed
by this Court in Davin II, have any bearing or relevance to
this case. Indeed, in that plan, the Receiver explained that “the
City is currently before the Commonwealth Court defending
its ability to repossess and sell the assets of the [Authority]”
and “direct[ed] the City to continue litigating for its ability
to repossess and sell the assets of the [Authority].” Davin II,
slip op. at 7 and Order; 2021 Revised Recovery Plan at 85, 87
(emphasis added). As explained above, the litigation in this
case is far from over, and, until all the pertinent legal issues
surrounding the City's authority under section 5622(a)—and
possibly other statutes—are resolved, the City's plans and
future expectations with respect to the Authority's assets are
nothing more than a surmised contingency.

Having decided the only issue that we have taken up for
review, we remand the cases to the trial court without
prejudice to the Authority and the County of Chester to raise
the arguments that we have declined to address. We express
no view as to what effect, if any, our resolution of the legal
issue we accepted for review will have on the trial court's
reconsideration of the parties’ motions for judgment on the
pleadings.

As a final housekeeping matter, we dispose of two
supplemental filings of the parties. First, on November 19,
2020, the City filed a letter, titled a “Status Report Update,”
that responded to an inquiry in this Court's per curiam
order and provided information relative to the impact, if
any, that the City's receivership would have on a sale of the
Authority's assets. The Authority has opposed this submission
and essentially seeks to strike it because the City did not
obtain leave of court and the report should not be considered
because the underlying proceedings involved judgment on
the pleadings. The Court grants the City's implicit request
to take cognizance of its submission and accepts the Status
Report Update. However, we note that it did not play a role in
our decision. Second, on November 19, 2020, the City filed
an application under Pa.R.A.P. 2501(a), requesting that this
Court take notice of the Supreme Court's recent decision in
, 241 A.3d 339
(2020). The Court grants the City's application and accepts

In re Canvassing Observation, — Pa.

In re Canvassing Observation as potential legal authority in
these matters, but, having considered that case, we conclude
that it is inapplicable.

*13 Accordingly, and for the above-stated reasons, we
reverse the trial court's April 24, 2020 orders denying the
motion for judgment on the pleadings filed by the City and
Aqua and remand the cases to the trial court for further
proceedings consistent with this opinion. We grant the City's
request to accept its Status Report Update and, also, its
application filed under Pa.R.A.P. 2501(a).

Judges Fizzano Cannon and Crompton did not participate in
this decision.

ORDER

AND NOW, this 16" day of September, 2021, the April 24,
2020 orders of the Court of Common Pleas of Delaware
County (trial court) are hereby REVERSED, and the cases
are REMANDED to the trial court for further proceedings
consistent with this opinion. The November 19, 2020 “Status
Report Update,” filed by the City of Chester (City), is treated
as an application to accept the submission for consideration
in this case, and such application is GRANTED. The City's
application filed on November 19, 2020, and pursuant to
Pa.R.A.P. 2501(a) is also GRANTED.

Jurisdiction relinquished.
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In Re Chester Water Authority Trust, --- A.3d ---- (2021)
2021 WL 4200770

DISSENTING OPINION BY JUDGE WOJCIK

I respectfully dissent. Although I agree with the Majority's
recitation of the tenets of statutory construction and the
continuity of our case law, I do not agree with the
interpretation of the statutory provisions at issue. The
Majority's mischaracterization of the Dissent's position
demonstrates the error in its analysis.

Section 5610(a.1) of the Municipality Authorities Act (MAA)
provides:

Water authorities and sewer authorities.--If a water or
sewer authority incorporated by one municipality provides
water or sewer services to residents in at least two
counties and has water or sewer projects in more than
two counties where the combined population of the served
municipalities, excluding the incorporating municipality,
is at least five times the population of the incorporating
municipality, all of the following apply:

(1) Ninety days after the effective date of this subsection,
the governing body in existence on the effective date
of this subsection shall be replaced by a governing
body comprised of the following:

(i) Three members appointed by the governing body from
each county in which the services to residents are provided.
A member under this subparagraph must reside in a town,
township or borough, which receives services from the
authority.

(i1) Three members appointed by the governing body of the
incorporating municipality.
53 Pa. C.S. § 5610(a.1).

Section 5622(a) of the MAA provides:

If a project established under this chapter by a board
appointed by a municipality is of a character which the
municipality has power to establish, maintain or operate
and the municipality desires to acquire the project, it
may by appropriate resolution or ordinance adopted by
the proper authorities signify its desire to do so, and
the authorities shall convey by appropriate instrument
the project to the municipality upon the assumption by
the municipality of all the obligations incurred by the
authorities with respect to that project.

53 Pa. C.S. § 5622(a) (emphasis added). Generally, the
term “project” refers to the kind and character of projects
permitted including “[w]aterworks, water supply works,
water distribution systems.” Section 5607(a)(10) of the MAA,
53 Pa. C.S. § 5607(a)(10). As used within Section 5610 of
the MAA, “[w]ater or sewer project” specifically refers to
“[a]ny pumping station, filtering plant, impoundment facility,
dam, spillway or reservoir.” 53 Pa. C.S. § 5610(g). The term
“[bJoard” refers to the “governing body of an authority.”
Section 5602 of the MAA, 53 Pa. C.S. § 5602. For purposes
of Section 5610 of the MAA, a “[w]ater or sewer authority”
is “[a]n authority incorporated by a city of the third class,
a borough, a town or a township to provide water or sewer
services.” 53 Pa. C.S. § 5610(g).

*14 What we are dealing with here is a water project
established under the MAA by the Chester Water Authority
(Authority). The Authority was incorporated by the City of
Chester (City), a city of the third class, in 1939. Reproduced
Record (R.R.) at 1551a-53a. At inception, the Authority
provided water services almost exclusively to the residents
of the City, with systems and infrastructure located within
the City. R.R. at 25a. With post-war suburban growth, the
service area expanded into Chester County and Delaware
County (Counties). Id. To accommodate the growing service
area's needs, the Authority acquired existing systems and
constructed significant infrastructure outside of the City in
the Counties. Id. These improvements included “a small
pumping station and the pertinent water rights, in Pine
Grove, on the Octoraro Creek, Chester County ... forty
miles distant from the City”; and “a dam, spill way, and
a two[-]billion[-]gallon reservoir on the Octoraro Creek, a
filtering plant and pumping station at Pine Grove and a large
transmission main to carry the water to Chester.” Rankin v.
Chester Municipal Authority, 165 Pa.Super. 438, 68 A.2d
458, 462 (1949). The acquisition and construction of property
and infrastructure was financed by the Authority through the
issuance of water revenue bonds and water rates paid by
the Authority's ratepayers, not by City funding. /d. Today,
the Authority serves approximately 200,000 ratepayers across
37 municipalities throughout Chester and Delaware Counties
and beyond. Only 21% of its ratepayers are located within the
City itself. R.R. at 25a.

For years, the City, as the incorporating municipality, solely
appointed the Authority's governing body. However, that
changed when the General Assembly added Section 5610(a.1)
of the MAA —a special provision that appears to be applicable
only to the Authority at the present time. Because the
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Authority “provides water or sewer services to residents
in at least two counties and has water or sewer projects
in more than two counties where the combined population
of the served municipalities, excluding the incorporating
municipality, is at least five times the population of the
incorporating municipality,” the General Assembly altered
the composition of the Authority's governing body to give
equal representation to the municipalities serviced by the
Authority. 53 Pa. C.S. § 5610(a.1) (emphasis added). As a
result, the Authority went from a five-member governing
body appointed solely by the City to a nine-member
governing body appointed equally by the City, Chester
County, and Delaware County.

This alteration is significant. When Section 5622(a) and
Section 5610(a.1) are read together, as they must be, and
applied to the situation here, the Authority's board is no longer
“aboard appointed by a municipality” for purposes of Section
5622(a) of the MAA. See Pennsylvania Gaming Control
Boardv. Office of Open Records, 628 Pa. 163,103 A.3d 1276,
1285 (2014) (holding “statutory language must be read in
context, that is, in ascertaining legislative intent, every portion
of statutory language is to be read together and in conjunction
with the remaining statutory language, and construed with
reference to the entire statute as a whole”). Rather, it is a
board appointed by three municipalities. Consequently, under
Section 5622(a), “the proper authorities” to adopt a resolution
or ordinance to convey the project are the City, Chester
County, and Delaware County. By altering the membership of
the Authority's board, the General Assembly has impaired the
City's ability to unilaterally make decisions for the Authority
and acquire the project without the approval of the other two
municipalities represented by the Authority.

The situation is akin to that of a joint authority. “Whenever
the municipal authorities of any municipality singly or of
two or more municipalities jointly desire to organize an
authority under this chapter, they shall adopt a resolution or
ordinance signifying their intention to do so.” Section 5603(a)
of the MAA, 53 Pa. C.S. § 5603(a). In addition, Section
5604(b) of the MAA, 53 Pa. C.S. § 5604(b), empowers
non-incorporating municipalities to join in the original
incorporation. “When an authority has been incorporated
by one or more municipalities, a municipality not having
joined in the original incorporation may subsequently join
in the authority.” Section 5604(b) of the MAA, 53 Pa. C.S.
§ 5604(b). A municipality wishing to become a member of
an existing authority must signify its desire by resolution
or ordinance, filing an application, and certification. Section

5604(c)-(e) of the MAA, 53 Pa. C.S. § 5604(c)-(e). “If the
authority is incorporated by two or more municipalities, the
board shall consist of a number of members at least equal
to the number of municipalities incorporating the authority,
but in no event less than five.” Section 5610(a)(2) of the
MAA, 53 Pa. C.S. § 5610(a)(2) (emphasis added). In addition,
“[w]hen one or more additional municipalities join an existing
authority, each of the joining municipalities shall have similar
membership on the board as the municipalities then members
of the authority and the joining municipalities may determine
by appropriate resolutions.” Id. (emphasis added). If an
authority was incorporated by two or more municipalities at
its inception, or later joined by a municipality not having
joined in the original incorporation, a minority municipality
would not have the power to unilaterally acquire the project.
See Section 5622(a) of the MAA, 53 Pa. C.S. § 5622(a).

*15 The same logic applies here. Although neither
Chester County nor Delaware County incorporated the
Authority or later joined in the original incorporation, Section
5610(a.1) of the MAA has elevated the Counties to “joining
municipalities” for all practical intents and purposes. The
General Assembly “replaced” the existing board appointed
by the City with a new board appointed by the City and
both Counties. 53 Pa. C.S. § 5610(a.1). By assigning the
Counties “membership on the board” equal to the City's
membership, the General Assembly did by legislative fiat
what the municipalities could have done themselves by jointly
incorporating at the Authority's inception or later adopting
a resolution or ordinance signifying their intention to jointly
organize. See Section 5603(a) of the MAA, 53 Pa. C.S.
§ 5603(a); Section 5610(a)(2) of the MAA, 53 Pa. C.S. §
5610(a)(2); see also City of Philadelphia v. Schweiker, 579
Pa. 591, 858 A.2d 75 (2004).

This is not the first time that the General Assembly has
transferred control of an authority by legislation by altering
the composition of the governing body. In Schweiker, the
General Assembly took similar action by taking over control
of the Philadelphia Parking Authority (Parking Authority).
The Parking Authority was created by ordinance by the
City of Philadelphia in 1950. Under former Section 8 of

the Parking Authority Law,l the Parking Authority was
controlled by a five-member governing board appointed by
the Mayor of Philadelphia (Mayor). Pursuant to this control,
the Parking Authority paid the City of Philadelphia revenues
derived from parking facilities and on-street parking services,

which amounted to approximately $34,500,000 per year.
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These monies formed part of the City of Philadelphia's annual
operating budget. Schweiker, 858 A.2d at 79.

In 2001, the General Assembly enacted Act 22 of 2001 (Act

22),2 which codified and “amended the Parking Authority
Law by adding a special provision — applicable only to
Philadelphia — supplanting the Mayor's appointment powers
over the Parking Authority's governing board and repositing
appointment authority in the Governor.” Schweiker, 858 A.2d
at 80. Act 22 also ordered the transfer of up to $45,000,000
of its retained earnings to the Philadelphia School District.
Id. Even though the Parking Authority was established
by the City of Philadelphia, the General Assembly legally
transferred control of the Parking Authority from the City of
Philadelphia to the Commonwealth. /d.

Similarly, here, by enacting Section 5610(a.1), the General
Assembly has transferred some of the City's control over the
Authority and the project by taking away the City's exclusive
appointment power and repositing that power in the City,

Chester County and Delaware County in equal measure.”

*16 Contrary to the Majority's
interpretation does not suggest that “a municipality can

supposition, this

create an autonomous political subdivision that possesses
more power than the municipality itself,” “overrule 30-
plus years of case law construing [S]ection 5622(a),” or
“effectively rewrit[e] the MAA.” In Re Chester Water
Authority, — A.3d ——, ——, 2021 WL 4200770 (Pa.
Cmwlth., Nos. 489, 504, 514, and 685 C.D. 2020, filed
September 16, 2021), slip op. at 20 n.10. Nor does this
interpretation render an inharmonious result within the statute
itself or interfere with our longstanding precedent that a
single municipality that exclusively appoints an authority's
board has the power to unilaterally direct the transfer of
authority property. See Township of Forks v. Forks Township
Municipal Sewer Authority, 759 A.2d 47 (Pa. Cmwlth. 2000);
Forward Township Sanitary Sewage Authority v. Township
of Forward, 654 A.2d 170 (Pa. Cmwlth. 1995); Clearfield
Borough v. Clearfield Borough Park Authority, 4 Pa.Cmwlth.
191, 285 A.2d 532 (1971), aff'd, 451 Pa. 585, 301 A.2d
372 (1973) (per curiam). Rather, this interpretation simply
gives meaning to the General Assembly's amendment by

162

limiting “a municipality's” ability to “acquire a project”
when that municipality no longer meets the statutory criteria
for doing so. By giving the Counties appointment power
and representation on the Authority's board, the General

Assembly has given the City and Counties, not the Authority

itself, equal power in determining what happens to the project
as if they were part of a joint authority.

The Majority opines that “[i]n enacting [S]ection 5610(a.1),
our General Assembly simply provided the [Counties] with
‘seats at the table’ of the governing body or board of the
Authority.” In Re Chester Water Authority, — A.3d at X
slip op. at 20 n.10. Yet, the Majority ascribes little to no

significance to the Counties’ representation. As the Majority
recognizes: “The cardinal rule of all statutory interpretation
is to ascertain and effectuate the intent of the General
Assembly.” O'Rourke v. Department of Corrections, 566 Pa.
161, 778 A.2d 1194, 1201 (2001). In my view, the General
Assembly did not amend the MAA to simply give counties
meeting the specific criteria foken “seats at the table” to
ensure uniform rates and service and manage the Authority's

day-to-day affairs.* Rather, the General Assembly recognized
Chester and Delaware Counties as critical stakeholders in
this water project and as representatives for their constituent
ratepayers who, in this unique situation, outnumber the City's
ratepayers by “at least five times.” 53 Pa. C.S. § 5610(a.1).
The growth and success of the water project has been built
on the backs of the Counties’ ratepayers. Therefore, the
General Assembly gave the Counties “seats at the table” of
the governing board to give them some meaningful control
over the Authority, its assets, and “the project” that provides
them with vital water service in their areas.

The Majority's upside-down logic has the tail wagging the
dog. Under the Majority's statutory interpretation, the City
would constitute a super-minority of the Authority's board,
with the ability to unilaterally “acquire the project” and sell
the Authority's assets to pay the City's debt, leaving the 79%
majority of the Authority's ratepayers living in the Counties
and elsewhere, where the majority of the assets are actually
located, holding the bag. The General Assembly could not
have intended such an intolerable and absurd result. See
Section 1922(1) of the Statutory Construction Act of 1972,
1 Pa. C.S. § 1922(1) (“In ascertaining the intention of the
General Assembly in the enactment of a statute the following
presumptions, among others, may be used: ... That the General
Assembly does not intend a result that is absurd, impossible
of execution or unreasonable.”).

*17 Finally, the resolution of whether the City possesses
the general authority under Section 5622(a) of the MAA to
acquire the project and obtain the assets of the Authority is the
critical inquiry before this Court and the ultimate precondition
for the sale of those assets. Once that determination is reached,
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the City's ability to dissolve the Authority and sell the assets
is a foregone conclusion. The adoption of an appropriate
resolution or ordinance and assumption of obligations are
mere formalities. See 53 Pa. C.S. § 5622(a). In fact, the City
is already in the process of selling off the Authority's assets
to remedy its financial distress. The Majority simply chooses
to ignore objective reality in this regard.

By a June 8, 2021 Memorandum and Order, this Court
confirmed the Revised Recovery Plan (2021 Plan) that was
filed in this Court on April 7, 2021, by the Receiver appointed
for the City pursuant to the Municipalities Financial Recovery

Act (Act 47).>% See Davin v. City of Chester (Pa. Cmwlth.,
No. 336 M.D. 2020, filed June 8, 2021). In relevant part, the
2021 Plan states:

The City is currently before the Commonwealth Court
defending its ability to repossess and sell the assets of
the [Authority], which could provide it with a significant
infusion of needed funds. An en banc panel of the
Commonwealth Court heard oral argument on the matter on
November 10, 2020. At the time of the filing of this [2021]
Plan, the Commonwealth Court had not issued its opinion.

The City issued a request for proposals (RFP) for the
purchase of the Water System and received three proposals
from Aqua America, Pennsylvania American Water and
the [Authority] itself. According to the initial bids, the
City could potentially receive between $60 million and
$410 million if it sells the system. Pursuant to the pending
litigation, although the City was permitted to proceed
with the RFP process, the City is currently enjoined from
completing any transaction involving the disposition of the
system.

The Receiver asked PFM Financial Advisors (“PFM”),
a member of the Receiver's team, to conduct its own
independent analysis and due diligence of the proposals
that the City received to purchase [Authority] assets. PFM
compared the purchase prices and the rate/average bill
projections of each proposal and provided what it expected
to be the [Authority]’s up-front fair market value. This
analysis was provided to the Court in the Receiver's
December 2, 2020 update. Based on commonly utilized
valuation methods, PFM expected that [the Authority's] up-
front fair market value to be in the range of $385 million
to $400 million

* % %

The Receiver hereby directs the City to continue litigating
for its ability to repossess and sell the assets of the
[Authority]. Furthermore, subject to the next paragraph,
the Receiver authorizes the City to continue with the RFP
process (in compliance with any court order).

The City will consult with the Receiver regarding all
material steps to be taken by the City with respect to
the Water System. The City must obtain the prior written
consent of the Receiver prior to accepting a proposal
under the RFP process and/or prior to consummating any
transaction regarding the water system. The City must
obtain the prior written consent of the Receiver prior to
accepting any proposal related to the resolution of the
outstanding litigation regarding the water system.

* % %

The City shall consult with the Receiver regarding all
material steps to be taken by the City with respect to any
City assets. The City must obtain the prior written consent
of the Receiver prior to spending any revenues generated
from the monetization of City assets. If the City is able to
generate revenue from the sale of any City assets, it must
first determine what debt obligations must be defeased
in accordance with applicable covenants and specifically
obligations related to the Series 2017A Bonds.

*18 There are
monetization proceeds if the City reaches that point in

several potential uses for asset
the process. The City shall use these one-time revenues
to fund non-recurring expenditures and address the City's
structural problems, and shall not use the proceeds to fund
ongoing operating expenditures. At the direction of the
Receiver, the City shall then direct any proceeds, including
any advances, generated from any asset monetization to the
following immediate priorities ....

2021 Plan at 85, 87 (footnotes omitted).

Thus, contrary to the Majority's assertion that the Authority's
assets may hypothetically come up for sale by the City based
on our holding in this case, the City has already started the
RFP process to “monetize” the Authority's assets, and there
is already a Court-approved plan in place for the use of
the proceeds of the City's sale of those assets. It is patently
unconscionable to permit the City to pay off its own municipal
debt by selling the Authority's assets that were paid for by its
ratepayers, the vast majority of whom reside in the Counties
and elsewhere. In fact, the General Assembly granted the
Counties “seats at the table” to prevent the City from looting
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the Authority, and using the sale of the Authority's assets as
its own municipal piggy bank, by enacting Section 5610(a.1). Judge Cohn Jubelirer joins in this dissent.

Accordingly, unlike the Majority, I would affirm the trial ~ All Citations
court's order.

--- A.3d ----, 2021 WL 4200770

Footnotes

1

2
3
4

This case was assigned to the opinion writer before Judge Brobson succeeded Judge Leavitt as President Judge.
53 Pa.C.S. 88 5601-5623.
Act of June 27, 2012, P.L. 653, No. 73, § 1.
We emphasize the very limited nature of the issue before this Court. In this case, we decide only whether a municipality,
under section 5622(a), possesses the general authority to obtain the assets of an authority that it created. We do not
decide the manner or extent to which a municipality can utilize or exercise such authority.
Act of June 28, 1935, P.L 463, No. 191. The 1935 MAA was simultaneously repealed and replaced by the Municipality
Authorities Act of 1945 (1945 MAA), Act of May 2, 1945, P.L 382, No. 164, as amended, formerly 53 P.S. 8§ 301-322.
Later, section 3 of the Act of June 19, 2001, P.L. 287 (2001 Act), repealed the 1945 MAA and replaced the 1945 MAA
with the current MAA.
As an aside, and as noted by the trial court, in addition to the trust petition case and the declaratory judgment case, there
are two other civil actions related to this matter that are currently pending in the civil and orphans’ divisions of the Court
of Common Pleas of Delaware County, and, in total, the parties currently have eight appeals pending in this Court (aside
from the ones we granted petitions for permission to appeal), which were stayed by agreement of counsel. (Trial court
op. at 2-3.) Notably, in our June 24, 2020 per curiam order, we directed that “[a]ll proceedings in this matter before the
Court of Common Pleas of Delaware County are stayed pending resolution of [these] appeals.” (Order, 6/24/2020, at 3.)
Moreover, in the background of this litigation, the Secretary of the Community and Economic Development (CED) filed
an application in our original jurisdiction for the appointment of a receiver for the City in pursuant to the Municipalities
Financial Recovery Act (Act 47), Act of July 10, 1987, P.L. 246, No. 46, as amended, 53 P.S. §§ 11701.101-11701.712.
See generally Davin v. City of Chester (Pa. Cmwith., No. 336 M.D. 2020, filed June 22, 2020) (unreported) (Davin I). In
Davin |, a judge from this Court noted that the City had been designated as a distressed municipality under Act 47 since
1995; the City adopted a recovery plan in 1996; and, due to difficult and changing economic conditions, the City filed
amendments to the recovery plan in 2006, 2013, and 2016. Id., slip op. at 1-2, 9. This Court further explained that, as
a result of the City's continuing financial crisis, Governor Tom Wolf issued a Declaration of Fiscal Emergency as to the
City on April 13, 2020. Id. Ultimately, this Court concluded that the “City [was] projected to be insolvent within 180 days| ]
and [was] unable to ensure the continued provision of vital and necessary services,” and, on June 22, 2020, we granted
CED's petition, appointed a Receiver for the City, and ordered the Receiver to file a recovery plan within 30 days of our
order. Id., slip op. at 6, 9. Then, on June 7, 2021, this Court entered an order confirming the 2021 Revised Recovery
Plan filed by the Receiver, concluding that the plan, inter alia, “contains a number of initiatives that set forth short- and
long-term strategies to address structural issues” and “proposes certain initiatives ... to address the fiscal emergency and
continue to provide necessary and vital services in the City.” Davin v. City of Chester (Pa. Cmwilth., No. 336 M.D. 2020,
filed June 7, 2021) (unreported) (Davin Il), slip op. at 6-7.
Specifically, former section 18(A) of the 1945 MAA read as follows:
If a project shall have been established under this act by a board appointed by a municipality or municipalities, which
project is of a character which the municipality or municipalities have power to establish, maintain or operate, and such
municipality or municipalities desire to acquire the same, it or they may by appropriate resolution or ordinance adopted
by the proper Authorities, signify its or their desire to do so, and thereupon the Authorities shall convey by appropriate
instrument said project to such municipality or municipalities, upon the assumption by the latter of all the obligations
incurred by the Authorities with respect to that project.
Formerly 53 P.S. § 321(A) (emphasis added).
1 Pa.C.S. §8 1501-1991.
We further note, as an aside, that the provisions within section 5607 of the MAA specifically carve out the “purposes and
powers” of “every authority incorporated” by a municipality, including, inter alia, the “powers necessary or convenient for
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carrying out” the “acquiring,” “maintaining,” and “operating” of “[w]aterworks, water supply works,” and “water distribution
systems” projects. 53 Pa.C.S. § 5607(a)(10), (d). As part of its operational power, the governing body of an authority may
“acquire, purchase, hold, lease as lessee and use any franchise, property, real, personal or mixed, tangible or intangible,
or any interest therein necessary or desirable for carrying out the purposes of the authority, and to sell, lease as lessor,
transfer and dispose of any property or interest therein at any time acquired by it.” 53 Pa.C.S. § 5607(d)(4).

In response to the Dissent, per section 5610(a) of the MAA, an authority has always possessed the statutory power,
through its governing body or board, to manage and control the daily and operational affairs of the authority. See 53
Pa.C.S. § 5610(a)(1); section 7A(a) of the 1945 MAA, formerly 53 P.S. § 309A(a); see also Commonwealth ex rel.
Waltman v. Graczyk, 501 Pa. 244, 460 A.2d 1098, 1099 n.1 (1983); City Council of the City of Hazleton v. City of
Hazleton, 134 Pa.Cmwilth. 174, 578 A.2d 580, 582 (1990). Even so, this Court has consistently held that section 5622(a)
of the MAA and its prior versions vest a municipality with the unilateral power to obtain the assets of an authority it has
created and incorporated. See Salem Township Municipal Authority, 820 A.2d at 890 n.1; Township of Forks, 759 A.2d
at 54; Forward Township Sanitary Sewage Authority, 654 A.2d at 174-75; Clearfield Borough, 285 A.2d at 534-35. The
Dissent acknowledges, and does not dispute, the “continuity in our case” and concedes that the City, alone, created and
incorporated the Authority. In Re: Chester Water Authority, — A.3d ——, ——, 2021 WL 4200770 (Pa. Cmwlth., Nos.
489, 504, 514, and 685 C.D. 2020, filed September 16, 2021) (Wojcik, J., dissenting), slip op. at 2. The Dissent also
admits that no other municipality has “later joined in the original incorporation” and, thus, the City remains the sole creator
and incorporator of the Authority. Id. at ——, slip op. at 6. Yet, the Dissent would essentially overrule 30-plus years of
case law construing section 5622(a), simply because section 5610(a.1) of the MAA expanded the number of members
of the governing body or board of an authority when that authority services residents in more than one county. In so
proposing, the Dissent fails to appreciate the fundamental scheme and hierarchy of our government—i.e., that the City,
as the “maker” of the Authority, is theoretically the ultimate owner of the Authority. In other words, the Dissent's position
is grounded on the unstated premise that a municipality can create an autonomous political subdivision that possesses
more power than the municipality itself. Although the Authority provides water services into areas outside the boundaries
of the City, in no way does this fact alter or otherwise negate the fact that the City presumptively “owns” the Authority
for purposes of section 5622(a). In enacting section 5610(a.1), our General Assembly simply provided the other counties
with “seats at the table” of the governing body or board of the Authority. If the General Assembly wanted to convert the
Authority into a sovereign, multi-county, quasi-municipality, surely it would have expressed its intention to do so in clear
and unmistakable language.

In rebuttal, the Dissent insists that “the General Assembly has given the City and Counties, not the Authority itself,
equal power in determining what happens to the project as if they were part of a joint authority.” Id. at ——, slip
op. at 9 (emphasis added). However, the Dissent is effectively rewriting the MAA and judicially creating a de facto joint
authority out of thin air. Significantly, the Dissent cites and discusses the relevant statutory provisions of the MAA and
the procedures to be followed when two or more municipalities combine and create and incorporate a joint authority,
and when a non-incorporating municipality subsequently joins with an incorporating municipality to form a joint authority.
But, tellingly, the Dissent candidly admits that no such joint authority was created in this case. In short, although Chester
County and Delaware County now have representatives on the board or body of the Authority by virtue of section 5610(a.1)
of the MAA, Chester County and Delaware County are not incorporating municipalities of the Authority and, thus, cannot
be deemed to be a “municipality” that possesses the power to obtain the assets of an authority under section 5622(a)
of the MAA.

Finally, the Dissent's reliance on City of Philadelphia v. Schweiker, 579 Pa. 591, 858 A.2d 75 (2004), is severely
misplaced. In that case, the General Assembly enacted a statute that granted the City of Philadelphia (city) the authority
to create and control a parking authority, including through the appointment of members to serve on the authority, and
the power to collect and distribute the revenue collected from the authority. However, the General Assembly explicitly
declared that the parking authority was an instrumentality of the Commonwealth—not the city—and subsequently passed
legislation that unquestionably transferred control of the parking authority and appointment powers of its members to the
Governor of Pennsylvania and, further, clearly dictated how the city must allocate revenue generated by the authority.
The only issue on appeal in Schweiker that is tangentially relevant here was whether the General Assembly possessed
the legislative authority to take away that which it had given to the city, a political subdivision of the Commonwealth. Of
course, it does. Here, by contrast, the issue is whether the General Assembly actually exercised such authority when it
enacted section 5610(a.1) of the MAA. Respectfully, the Dissent does not substantiate its position with any sound textual
statutory analysis or explanation how or why the General Assembly abrogated another statutory section that it enacted,
i.e., section 5622(a), and the longstanding case law from this Court interpreting that section.
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Despite the Dissent's assertion that this is all a “foregone conclusion,” — A.3d at ——, slip op. at 10 (Wojcik, J.,
dissenting), there is naturally a dramatic difference in rendering a legal conclusion that the City, in general, possesses
the statutory power to obtain the Authority and/or its assets, as opposed to making a conclusion regarding the manner or
extent to which the City may lawfully exercise that power (by way of analogy, the government obviously has the power
to conduct searches and seizures; the precise and particular way that it may do so is another story). While this Court
decides the former, it does not the latter.

Act of June 5, 1947, P.L. 458, as amended, formerly 53 P.S. § 348, repealed by the Act of June 19, 2001, P.L. 287.
See new 53 Pa. C.S. § 5508.

Act of June 19, 2001, P.L. 287, No. 22.

The Majority's attack on our citation to Schweiker again demonstrates its inability to comprehend the import of the General
Assembly's enactment of Section 5610(a.1). It is beyond question that Act 22 and Section 5610(a.1) were enacted to apply
to distinct entities serving differing purposes. Our citation to Schweiker is merely to demonstrate, as the Majority readily
concedes, that the General Assembly had the authority, and chose to exercise it via Section 5610(a.1)’'s enactment,
to wrest away complete control from the City over the Authority. Moreover, and contrary to the Majority's hyperbolic
assertion, Section 5610(a.1) did not abrogate Section 5622(a) or longstanding case law interpreting the same. Rather,
as outlined extensively throughout our Dissent, Section 5610(a.1) merely altered the City's ability to meet the statutory
criteria to unilaterally acquire the project under Section 5622(a) by changing the composition of the board and granting
the Counties equal membership on the board with equal authority to control the Authority and its assets. By way of
hypothetical, suppose that the General Assembly amended the definition of “municipality” under Section 5602 of the MAA,
53 Pa. C.S. § 5602, which is defined as “[a] county, city, town, borough, township or school district of the Commonwealth,”
by excluding “cities” from the definition. Such an amendment would similarly impede the City's ability to acquire the project
under Section 5622(a) because it would no longer meet the statutory criteria for doing so. In that situation, it would be
completely unnecessary for the General Assembly to amend Section 5622(a) in order to effectuate the desired result
because the amendment would be self-operating. The same holds true here. The General Assembly, by changing the
composition of the board and granting the Counties equal membership on the board with equal authority to control the
Authority under Section 5610(a.1), altered the City's ability to meet the statutory criteria to unilaterally acquire the project
under Section 5622(a) of the MAA.

Such a narrow interpretation of Section 5610(a.1) is superfluous to protections found elsewhere in the MAA. Section
5607(d)(9) already requires the authority to fix “reasonable and uniform” rates and to provide “safe and reasonable
service ... in the areas served,” regardless of board composition. 53 Pa. C.S. § 5607(d)(9) (emphasis added). “Any
person questioning the reasonableness or uniformity of a rate fixed by an authority or the adequacy, safety and
reasonableness of the authority's services, including extensions thereof, may bring suit against the authority ...." Id.

Act of July 10, 1987, P.L. 246, as amended, 53 P.S. §§ 11701.101-11701.712.

It is appropriate for us to take judicial notice of our own official court records. See, e.g., Pa. R.E. 201(b)(2); Germantown
Cab Company v. Philadelphia Parking Authority, 27 A.3d 280, 283 n.8 (Pa. Cmwlth. 2011); Doxsey v. Commonwealth,
674 A.2d 1173, 1174 (Pa. Cmwilth. 1996).

End of Document © 2021 Thomson Reuters. No claim to original U.S.

Government Works.
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

No. 217-2019
IN RE: CHESTER WATER ORPHANS’ COURT
AUTHORITY TRUST DIVISION - EQUITY
ORDER

AND NOW, this 24" day of April, 2020, this Court having before it the following
matters;

1.) Intervenors’, Nicole Whitaker, Wanda Mann, Michelle Conte, Tyler Therriault,
Esquire, Kathryn A. Townsend, James & Diane Bohr, Wolf Equity, L.P. and Victor S. Mantegna
Motion for Partial Judgment on the Pleadings, and the responses of the Commonwealth of
Pennsylvania, Department of Environmental Protection (“DEP”), and Aqua Pennsylvania, Inc.,
(‘Aqua”) thereto,

2.) Petitioner Chester Water Authority’s (“CWA”’) Motion for Judgment on the
Pleadings, and the responses of the City of Chester, Aqua, DEP, the County of Chester and the
County of Delaware thereto;

3.) Aqua’s Motion for Judgment on the Pleadings and the responses of the CWA and the
County of Chester thereto, and;

4.) The City of Chester’s Motion for Judgment on the Pleadings and the responses of the
CWA, Aqua and the County of Chester thereto;

And this Court having examined the memorandum in support and opposition submitted
by able counsel for all parties, the following is hereby issued:
RECORD AND PLEADINGS
1.) CWA filed on March 1, 2019 a Petition for Approval of Declaration of Trust Under
Pennsylvania Law and the Transfer of Legal Title to Certain Assets of the Trust.
2.) The Petition cited Article I, Section 27 of the Pennsylvania Constitution — the

Environmental Rights Amendment (“ERA™) and Section 5620 of the Municipality Authorities

1



Act (“MAA™) (53 Pa. C.S.A. §§ 5601 to 5623) and sought to transfer legal title of “any real
and/or personal property, as further defined by the express designation of the Solicitor and CWA
personnel, that comprise and make up the generation; transmission and storage-related assets of
the CWA? to the Chester Water Authority Trust (“CWA Trust”) (Proposed Final Decree).

3.) The Petition in paragraph 87 named as Parties in Interest, the City of Chester,
Delaware County, Chester County, DEP, the Susquehanna River Basin Commission, the
Delaware River Basin Commission, the 43,850 CWA ratepayers, the proposed Trustees of the
CWA Trust and Wells Fargo Bank, N.A. in its capacity as Trustee for Outstanding Bonds.

4.) Attached as Exhibit A to the Petition is the January 24, 2019 document establishing
the CWA Trust which subjects final implementation to Court approval. Three of the nine CWA
Board members are named as the initial Trustees.

5.) Aqua filed an Answer with New Matter on June 19, 2019. The Intervenors filed an
Answer with New Matter on August 2, 2019. After this Court denied Preliminary Objections
filed by the City of Chester, the City filed an Answer with New Matter on October 8, 2019.
Chester County and Delaware County also filed answers to the CWA petition. The CWA has
filed three Ancillary Petitions which are not addressed in this Order.

6.) The instant action is one of four related proceedings in this Court between the City of
Chester, CWA, Aqua, and the Intervenors. The related cases are;

(1.) City of Chester v. Chester Water Authority, Intervenors Nicole Whitaker, Wanda
Mann, Michelle Conte, Tyler Therriault, Esquire, Kathryn A. Townsend, Victor S. Mantegna,
James D. Neary, Diane and James Bohr and Wolf Equity, L.P., Delaware County Common Pleas

Court, Civil Division No. 2019-005976.



(2.) Chester Water Authority v. Aqua Pennsylvania, Inc., and City of Chester,
Delaware County Common Pleas Court, Civil Division No., 2019-5400.

(3.) Aqua Pennsylvania, Inc., v. Chester Water Authority and City of Chester,
Delaware County Common Pleas Court, Civil Division No.: 2019-002924.

7.)  This Court has conducted numerous hearings and conferences with the parties in
the instant and related actions and has issued Orders granting and vacating preliminary
injunctions, entering preservation of status quo, preliminary objections, discovery matters and
scheduling issues. The CWA and the City of Chester currently have eight appeals from these
Orders pending in the Commonwealth Court of Pennsylvania. This Court has issued opinions in
support of its Orders dated December 2, 2019 at the instant docket and dated September 19, 2019
and December 2, 2020 at No.: 2019-005976.

8.) Pursuant to Pa. O.C. Rule 7.2, any party may move for judgment on the pleadings
after the relevant pleadings are closed but within such time as not to unreasonably delay the trial.
The Court is mandated to enter such judgment or order as shall be proper on the pleadings. Pa.
O.C. Rule 7.2. A Court may grant a motion for judgment on the pleadings where the pleadings
establish that no genuine issue of fact exists and the moving party is entitled to judgment as a
matter of law. Mun. Auth. of Borough of Midland v. Ohioville Borough Mun. Auth., 108 A.3d 132
(Pa. Cmwlith. 2015).

9.) CWA moves for a final decree approving the terms for the creation of the CWA
Trust Charter and transferring into the Trust all generation, transmission and storage related real
and/or personal property as designated by the Solicitor and Authority personnel.

10.)  The Intervenors seek partial judgment declaring that the City of Chester lacks

authority under the MAA to dissolve or seize assets of the CWA, that the ERA prohibits the City



of Chester and the Counties of Chester and Delaware from seizing certain assets of the CWA,
and that the Public Trust Doctrine of 1915 and the Dedicated or Donated Property Act, 53
Pa.C.S.§§ 3381-3386, prohibit the sale of CWA assets without Court approval.

11.)  The City of Chester moves for judgment on the pleadings and requests a final
decree that the CWA'’s Petition be denied and that the Intervenors’ claims be dismissed. The City
of Chester submits that as the incorporating municipality, it alone pursuant to Section 5622 of the
MAA possesses the authority to transfer the assets of the CWA and that the City has announced
its intention to acquire the assets (53 Pa.C.S.A.§ 5622). The City of Chester submits that the
Commonwealth of Pennsylvania General Assembly in promulgating Act 12 in 2016 established a
concise procedure for valuation of acquired water and wastewater systems by public utility
companies and expressed “clear support and encouragement of municipal wastewater
acquisitions at valuation levels higher than traditional original cost measures.” 66 Pa.C.S.§1329,
McCloskey v. Pa. PUC, 195 A.3d 1055, 1062 (Pa. Cmwith. 2018).

12.)  Additionally, the City of Chester cites the ERA and in argument supported by
Aqua, submits that the CWA assets consisting of generation, transmission and storage related
property are inapplicable to the natural resources intended to be protected by the constitutional
provision.

13.)  Aqua also motions for judgment that the CWA petition be denied and that the
Intervenors new matter be dismissed. Aqua supports the potential sale of CWA assets by the City
of Chester and endorses the legal submissions of the City of Chester.

14.)  The County of Chester and the County of Delaware have filed responses in

support of the CWA petition.



15.)  DEP has responded succinctly “It is admitted that Pennsylvania’s surface and
groundwater are public natural resources. However, this case involves the transfer of
infrastructure and real estate used by the CWA for the limited purpose of the provision of potable
drinking water to the public, not the transfer of the waters of the Commonwealth. CWA does not
own the water in the Octoraro Creek or the Susquehanna River. See City of Philadelphia v.
Spring Garden Commissioners, 7 Pa. 348 (1847) which held that a grant of the use of water from
a navigable stream does not pass title to the corpus of the water from the stream. (P 44 of DEP
Answer to Intervenors’ Motion for Partial Judgment on the Pleadings.)

CONCLUSION

16.)  This Court having reviewed the parties’ respective Motions for Judgment on the
Pleadings, it is HEREBY ORDERED and DECREED that the Motions for Judgment on the
Pleadings filed by the Intervenors, CWA, the City of Chester and Aqua are DENIED.

17.)  In City of Chester v. Chester Water Authority, Intervenors et al., Delaware
County Court of Common Pleas, Civil Division No.: 2019-005976, this Court on this date is
entering an Order that grants in part the Intervenors motion for judgment on the pleadings and
dismisses the City of Chester complaint at that docket because this Court concludes that any
transfer of all CWA assets be conducted solely by the governing body, to wit, the City of
Chester, Delaware County and Chester County in unison pursuant to Sections 5610 (a.1) and
5622 (a) of the MAA (53 Pa.C.S.A.§ 5610(a.1), 5622(a)).

18.) The CWA herein is requesting without the development of a full record to transfer
certain assets to the CWA Trust for a 40-year period without reservation or consent and

acquiescence of the full governing body established in Section 5610 (a.1) which includes the



City of Chester which opposes the transfer. See: Burke v. North Huntingdon Township 136 A.2d
310 (Pa. 1957).

19.)  The identification of the proposed real and/or personal property comprising
generation, transmission and storage-related assets to be transferred to the Trust and the relation
of the assets to the ERA, Article I Section 27 must be factually developed on the record.

20.)  This Court recognizes the demands presented on each party by this litigation.
This Court declines to enter a summary ruling without record evidence. This Court shall
promptly schedule a conference for discovery deadlines related to the issued presented in this

Order.

BY THE COURT:

Al /’(
L/gli'ﬁzos E. ANGELOS, J.
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

CITY OF CHESTER
Plaintiff
v.
CHESTER WATER AUTHORIITY DOCKET No.: CV-2019-005976
Defendant

NICOLE WHITAKER, WANDA MANN,
MICHELLE CONTE, TYLER
THERRIAULT, ESQUIRE, KATHRYN A.
TOWNSEND, VICTOR S. MANTEGNA,
JAMES D. NEARY, DIANE AND JAMES
BOHR AND WOLF EQUITY, L.P.

Intervenor

ORDER AND DECISION

AND NOW, this 24" day of April, 2020, upon consideration of the City of Chester’s
Motion for Judgment on the Pleadings and Defendant Chester Water Authority’s (“CWA”)
response thereto, and consideration of the Intervenors’ Motion for Partial Judgment on the
Pleadings, and all pleadings, memorandum docketed herein, this Court hereby issues the
following;

2 The City of Chester filed an Amended Complaint on August 13, 2019 against the
CWA containing One Count in Declaratory Judgment requesting in the prayer for relief that this
Court “declare that the City is authorized by law to consummate the Potential Transaction and to
convey the projects to the City for its own uses under section 5622 (53 Pa.C.S.A. § 5622),

including possible completion of the Potential Transaction.”

1



2. Paragraph 67 of the Amended Complaint defines the Potential Transaction by
referencing section I-4 of a June 12, 2019 City of Chester Request for Proposals for Acquisition
of All Assets of the CWA (“RFP”) which provides:

“The City has determined that it will consider proposals under which it will, in
simultaneous transactions, satisfy all outstanding obligations of the CWA, including defeasing
obligations under the outstanding indentures, obtain a conveyance of all the assets of the CWA
either by contract or operation of law, terminate the existence of the CWA, and sell the Water
Systems Assets as a complete system to a third party. This process is designed to comply with
Act 12, if applicable and the MAA” (Municipality Authorities Act, 53 Pa.C.S.A. §§ 5601, et
seq., as amended).

3 The instant action is one of four related proceedings in this Court between the
City of Chester, CWA, Aqua Pennsylvania, Inc., and the Intervenors regarding the identity of the
governing body of the CWA (53 Pa.C.S.A. §5610(a.1)) and the potential termination or
conveyance of the CWA (53 Pa.C.S.A. §§ 5619, 5622). The parties also differ on CWA purposes
and powers (53 Pa.C.S.A. §5607) and the application of funds produced from any sale of the
CWA (53 Pa.C.S.A.§ 5612). The related cases are;

(1.) In Re; Chester Water Authority Trust, Delaware County Common Pleas
Court, Orphans’ Court Division No.: 217-2019.

(2.) Chester Water Authority v. Aqua Pennsylvania, Inc., and City of Chester,
Delaware County Common Pleas Court, Civil Division No., 2019-5400.

(3.) Aqua Pennsylvania, Inc., v. Chester Water Authority and City of Chester,

Delaware County Common Pleas Court, Civil Division No.: 2019-002924.



4, This Court has issued Orders on injunction and preservation of status quo
applications at No.: 217-2019 and No.: 2019- 5400 and the parties currently have eight (8)
appeals pending in the Commonwealth Court of Pennsylvania which are currently stayed by
agreement of counsel at Nos.: 1343, 1393, 1447 C.D. 2019, 1013, 1313, 1403, 1448 C.D. 2019
and 57 C.D. 2020. All counsel have agreed that to assist this Court and the Commonwealth Court
of Pennsylvania in identifying pertinent issues of law and any factual disputes in this action and
at No.: 217-2019 for timely and expedited review of the merits. See Court Order at No.: 217-
2019, dated February, 3, 2020.

3 The City of Chester incorporated the Chester Water System pursuant to Articles
of Incorporation on July 6, 1939 (P 6 and Exhibit A to Amended Complaint). The City renewed
the Charter and amended the entity’s name to the Chester Water Authority in 1965 and again
renewed the Charter in 1998 (P 12 of Amended Complaint). From 1939 to 2012 the City of
Chester appointed all five directors of the CWA (P 14 of Amended Complaint).

6. Effective August 27, 2012, Section 5610 (a.1) of the MAA, was amended to
provide that if a water authority incorporated by one municipality provides water services to
residents in at least two counties and has water projects in more than two counties where the
combined population of the served municipalities, excluding the incorporating municipality, is at
least five times the population of the incorporating municipality, the governing body shall be
comprised of three members from each county in which the services to residents are provided
and three members appointed by the incorporating municipality. CWA has been governed by a
nine-member body since this provision amendment became effective.

T The City of Chester in its Amended Complaint submits that the 2012 legislative

amendment to Section 5610 (a.1) did not convert the CWA to a joint authority pursuant to



Section 5604 of the MAA (53 Pa.C.S.A. §5604). The City of Chester further asserts that the
amendment did not modify MAA provisions to terminate (§5619) or convey (§5622) the CWA.
(P 28 of Amended Complaint). The City maintains that as the sole incorporator, Section 5622
authorizes it to “unilaterally terminate the CWA’s existence and/or to unilaterally acquire any
project of the CWA” (P 38 of Amended Complaint).

8. The CWA in its Answer and New Matter to the Amended Complaint aver that its
origin can be traced back to 1866, that it was formally incorporated on July 6, 1939 and cite
Rankin v. Chester Municipal Authority, 68 A.2d 458 (Pa. Super. Ct. 1949) for additional
organization information (P 6 Answer).

9. This Court in a September 19, 2019 Opinion issued in support of Orders entered
pursuant to injunctive applications at No.: 2019-5400 wrote as follows: “The Authority
commenced in 1939 with sixty-seven (67) customers in the City of Chester and it presently
serves over two-hundred thousand (200,000) customers in thirty-three (33) separate
municipalities located in Chester and Delaware County. Approximately twenty-one percent
(21%) of CWA customers reside in the City of Chester.” (p. 8 of Opinion).

10.  This Court further wrote: “In 2017, Aqua Pennsylvania, Inc. made an unsolicited
bid to purchase the CWA in the alleged amount of three hundred and twenty million dollars
($320,000,000.00). At that time, the CWA Board voted unanimously to reject the offer.
(Complaint, para. 28.) Informed of that value, the City of Chester which has faced economic
demands, started to explore methods to monetize the assets of CWA. (Complaint, para. 33.)
Thereafter until March, 2019, there were “settlement negotiations” between CWA and Appellant
(City of Chester) for an arrangement wherein Appellant would not dissolve the CWA and the

CWA would provide consideration in exchange for said promise. (Complaint, paragraph 36 and



37.) However, no settlement agreement was reached and as far as this Court has been made
aware, settlement negotiations are no longer ongoing.” (pgs. 3, 4 of Opinion).

11.  CWA submits that Section 5607(d) of the MAA entitled Powers authorizes the
CWA to “... sell, lease as lessor, transfer and dispose of any property or interest therein at any
time acquired by it”. §5607(d)(4). The CWA in the Orphans Court action pending in this
jurisdiction seeks to transfer a substantial portion of its assets to the Chester Water Authority
Trust pursuant to Article I, Section 27 of the Pennsylvania Constitution known as the
Environmental Rights Amendment. Pennsylvania Envtl. Def. Found. v. Commonwealth, 161
A.3d 911 (Pa. 2017).

12.  Additionally, CWA cites section 5622(a) and posits that the 2012 legislative
reformation of its Board to a nine-member committee representing the City of Chester and the
Counties of Delaware and Chester removed the exclusive authority of the City of Chester to
govern unilaterally to “establish, maintain or operate” the projects of the CWA. §5622(a). The
CWA submits that his provision would bar the City of Chester’s declaratory action herein.

13.  The CWA further contends that if this Court would authorize the City of Chester
to act individually and transfer all CWA assets to a third party, Section 5612 (a.1) would
mandate that all net proceeds of a sale not be used for any purpose other than the mission or
purpose of the CWA. Hence, proceeds of a sale could not be used for general funding purposes
for the City of Chester.

14.  The Intervenors’ Answer and New Matter in the Nature of a Request for
Declaratory relief to Plaintiff’'s Amended Complaint was submitted in support of CWA and
seeks a declaration that the City of Chester is barred from selling the CWA assets due to 1) the

Environmental Rights Amendment, 2) section 5622(a.1) of the MAA, 3) the Public Trust



Doctrine of 1915, and 4) the Donated and Dedicated Property Act of 1959. 53 Pa.C.S. §§ 3381-
3386, In re Estate of Ryers, 987 A.2d 1231 (Pa. Cmwith. 2009) (Intervenors Answer and New
Matter PP 142 to 167.)

13. On December 10, 2019 Intervenors filed a Motion for Partial Judgment on the
Pleadings requesting initial relief that the City of Chester be precluded from any unilateral action
impacting the CWA and its assets pursuant to the applicable provisions of the MAA. The
Intervenors also seek a declaration that the Environmental Rights Amendment is applicable to
the non-renewable resources held by the CWA.

16.  The City of Chester filed its Motion for Judgment on the Pleadings on February 3,

2020. The CWA answered on March 2, 2020.

DECISION

17.  After thorough review of the pleadings and memorandums in support and
opposition thereto submitted by able counsel for the City of Chester, the CWA and the
Intervenors, this Court enters the following Conclusions of Law.

18.  The 2012 legislative amendment to Section 5610(a.1) established the City of
Chester, the County of Chester and the County of Delaware as the governing body of the CWA.

19.  This amendment requires that any conveyance of the CWA pursuant to Section
5622 (a) be conducted and authorized by the City of Chester, the County of Chester and the
County of Delaware as the governing body which has the power collectively to establish,

maintain or operate the projects of the CWA.



20.  The 2012 legislative amendment to Section 5610 (a.1) reconstituting the
governing body of the CWA waived any obligation for the City of Chester, the County of
Chester and Delaware County to amend the CWA Articles of Incorporation pursuant to Section
5603 of the MAA (53 Pa.C.S.A.§5603) or to formally join the CWA pursuant to Section 5604
(53 Pa.C.S.A. §5604). The City of Chester, the County of Chester and the County of Delaware
may elect pursuant to Section 5604 to withdraw from the CWA pursuant to the provisions
established therein.

21.  The portion of the request for declaratory relief sought by the Intervenors for
interpretation of Article I Section 27 of the Pennsylvania Constitution is dismissed without
prejudice. All relief sought therein is identical to the demands sought by the Intervenors and the
CWA itself in the Orphans Court proceedings in this jurisdiction. No.: 2019-000217. Moreover,
additional and indispensable parties including the Commonwealth of Pennsylvania, Department
of Environmental Protection, the Susquehanna River Basin Commission, Wells Fargo Bank,
N.A., Aqua Pennsylvania, Inc., and the Counties of Delaware and Chester have entered
appearances in that proceeding and this Court will promptly address pending motions presented
at that docket.

ORDER

This Court hereby DENIES the Motion for Judgment on the Pleadings filed by the
Plaintiff City of Chester. This Court further GRANTS IN PART that portion of the Intervenors’

Motion for Partial Judgment on the Pleadings which requested that the City of Chester



Complaint at this docket be DISMISSED. This Court DISMISSES WITHOUT PREJUDICE
the Intervenors request for Declaratory relief pursuant to Article I Section 27 of the Constitution
of the Commonwealth of Pennsylvania. That prayer for relief shall be addressed in the Delaware

County Court of Common Pleas Orphans Court Division docket no.: 21 7-2019.

BY THE COURT:

S E. ANGELOS,J. 7
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1735 Market Street, 51% Floor
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Joel L. Frank
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Scott R. Withers
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P.O. Box 565

West Chester, PA 19381

&

Rocco P. Imperatrice, 111
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Date: October 18, 2021

Harrisburg, PA 17101
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Casey Alan Coyle, Esquire
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